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Practical Use of Federal Declaratory Fudgment Act 
in Liability Insurance Cases* 


I. 
The topic assigned for discussion in this portion of our program is one 
quite outside the routine of claims work. While it is a subject of interest 
primarily to the trial lawyer and to home office counsel, a knowledge of the 


fundamentals of the declaratory judgment should also be an indispensable 
part of the equipment of the well-informed field attorney. It is only recently 
that the usefulness of the declaratory judgment in insurance law has been 
recognized. Its maximum usefulness has not yet been explored, but the in- 
creasing number of reported cases in which the Federal Declaratory Judgment 
Act has been invoked by insurance counsel is impressive evidence that the 
insurance profession is now alert to its possibilities. An examination of these 
decisions leads one to believe that the usefulness of this statute in the insur- 
ance field will continue to expand through the years, and will furnish the 
solution of many of the more baffling problems of policy coverage. 

There are now declaratory judgment statutes in thirty-eight of the states. 
Of these, twenty-two are patterned after the uniform Declaratory Judgment 
Act. The Congress of the United States in 1934, for the first time, enacted 
a Declaratory Judgment Act. For more than half a century, declaratory 
judgments have been an important part of the English jurisprudence, and 
their usefulness and general approval is best evidenced by the fact that ap- 
proximately two-thirds of the reported opinions in a recent volume of English 
Chancery Reports were declaratory judgment cases. For four hundred years 
the declaratory judgment has been an important part of the jurisprudence 
of Scotland, and for many years it has been an important part of the juris- 
prudence of Italy, France, and the Spanish-American republics. 

Because of the reluctance of American lawyers and American judges to 
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depart from the traditional remedies inherited from the English common law, 
it has been only recently that the value of declaratory relief has come to be 
appreciated in the American courts. I think, therefore, it may be assumed, 
for the purpose of this discussion, that not many here present learned much 
about declaratory relief in your law school courses; and it may be that some 
here present have no familiarity whatever with this form of action. In this 
discussion it will be convenient, therefore, to begin at the beginning, and 
with a definition. Definition can be most graphically made by description. 

W hat is a declaratory judgment, and can it be applied to the solution of 
policy coverage problems? To answer this question, let us take one of the 
most recent cases in which this remedy was effectively used. The case arose 
in Louisiana. A liability insurance company had issued its policy of insur- 
ance covering an automobile truck to a merchandising company. The policy 
was issued upon an application which stated that the insured’s occupation 
was “handling farm machinery, crane parts and paints” and the application 
also stated that the truck was for. “commercial use (hauling merchandise for 
assured’s business only).” The policy also carried the same statements as 
to the assured’s business. 

The first policy so issued expired by its terms, and a second policy was 
issued in the same form. Prior to the issuance of the second policy, the policy- 
holder began handling a dangerous and explosive gas as a regular part of 
its business, and this fact. was not made known to the insurance company. 
By the express terms of the policy, its provisions could not be enlarged to 
include a liability not embraced therein, except by proper written endorse- 
ment. Ignorant of the fact that the policyholder’s business had been changed 
to an extremely hazardous one not included within the scope of the policy, 
the insurance company remained on the risk. An explosion occurred by 
reason of the transportation of the highly dangerous gas, and several people 
were injured. A number of suits against the policyholder were threatened, 
and immediately the insurance company raised the coverage question. This 
was the question: 

Did a liability policy issued upon an application for insurance on a truck 

in non—hazardous use cover an accident which occurred after the 
hazard had been enormously increased by a change to a different use? 

With this brief statement of facts before us, taken from the reported 
opinion (Employers Liability Insurance Co. vs. Carnes, 22 F. Supp. 259, af- 
firmed 101 F. 2d 739), it is easy to dramatize the dilemma of the insurance 
carrier and its field attorney. If the insurance company accepted the defense 
of the cases under the policy, either with or without reservation of rights, it 
would have been put to the burden of cog a “, number of personal 
injury suits, with consequent expenses for attorneys’ fees, expert witnesses’ 
px Mer costs and the like. If it disclaimed, and refused to accept the de- 
fense of the cases, it would run the risk not only of being liable for the re- 
imbursement of its policyholder for the large expenses of defense, but also 
the risk of excessive verdicts resulting from inexpert handling of the cases. 


No doubt there are many here who have had sleepless nights wrestling 
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with similar situations. They are without doubt the most difficult and em- 
barrassing problems we have to face in claims work. However conscientiously 
the problem may be approached, there is no certain solution under the old 
practice, and the attorney charged with the responsibility of deciding to ac- 
cept or refuse coverage in liability insurance cases never knows whether his 

ent will be vindicated until after the expense has been incurred and 
all the damage done. In deciding whether or not to accept the defense of 
the cases, he feels a responsibility to the stockholders and other policyholders 
not to permit the assets of his company to be dissipated in the defense of 
cases not covered by the policy; and he also feels the ‘responsibility for the 
exercise of the utmost good faith toward the unfortunate policyholder who 
is threatened with ruinous litigation. It would be expecting too much of 
the harassed policyholder that he accept the situation with equanimity, and 
be sympathetic toward a disclaimer of coverage, or sympathetic even to a 
request for a stipulation of non-waiver, as a condition for taking over the de- 
fense of the cases. Hard feelings arise instantly when the policyholder is told 
that his insurance policy does not cover the hazard which he assumed was 
insured. In the great majority of cases the facts and circumstances which con- 
stitute the breach of warranty have occurred without deliberate connivance of 
the policyholder. He is usually the innocent victim of his own carelessness. 
Nothing is more devastating to a casualty company than a reputation for at- 
tempting to slide out of its liabilities on coverage technicalities. You know 
from your experience that the reputable companies accept coverage in many 
doubtful cases, as a matter of preserving the good will of the policyholder and 
promoting satisfactory public relations. 

What relief then does the Federal Declaratory Judgment Statute offer 
in the situation which I have described? In the Carnes case to which I have 
referred, the insurance carrier went into the United States District Court for 
the Western District of Louisiana on a petition for a declaratory judgment, 
setting up all the facts with reference to its policy, and making its assured 
and all of the injured persons defendants, and asking the court for a decla- 
ration of its liabilities. The case was closely contested, but the court, after 
iilan tie qttivnss wed comidesing the lingenge ob the policy, decided 
there was no coverage under the policy for the liability asserted by the injured 
persons, and gave to the insurance company a judgment of complete exoner- 

Thus, the insurance company, in a single action, was able to have the 

of all of the parties under its policy determined before judgment had 
obtained against its policyholder, and without incurring the expense 
defense of the personal injury suits. Plainly, this method of ascertaining 
timate liability was advantageous not only to the insurance company, but 
the and the injured claimants as well. The policyholder was 
deal with the injured claimants for settlement, unhampered by 

the insurance a The policyholder could conduct its own 

its finances to meet the possible liabilities, without 

of further later to establish its right to indemnity. 

ts knew at once that they would have to look for satis- 
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faction to the financial resources of the policyholder, unaided by any insur. 
ance coverage. 

This case illustrates in important particulars, and in a graphic manner, 
the usefulness of the Federal Declaratory Judgment Statute. 


II. 


THE FEDERAL DECLARATORY JUDGMENT ACT 


The Act of 1934 is brief, and simple in language. The substance of the 
Act is as follows (Judicial Code Section 274d, as amended): 


1. In cases of actual controversy except with respect to Federal taxes 
the courts of the United States shall have power upon petition, declara- 
tion, complaint, or other appropriate pleadings to declare rights and 
other legal relations of any interested party petitioning for such declara- 
tion, whether or not further relief is or could be prayed, and such decla- 
ration shall have the force and effect of a final judgment or decree and 
be reviewable as such. 

2. Further relief based on a declaratory judgment or decree may 
be granted whenever necessary or proper. The application shall be by 
petition to a court having jurisdiction to grant the relief. If the appli- 
cation be deemed sufficient, the court shall, on reasonable notice, re- 
quire any adverse party, whose rights have been adjudicated by the 
declaration, to show cause why further relief should not be granted 
forthwith. 

3. When a declaration of right or the granting of further relief 
based thereon shall involve the determination of issues of fact triable 
by a jury, such issues may be submitted to a jury in the form of in- 
terrogatories, with proper instructions by the court, whether a general 
verdict be required or not. 


The form’ of remedy provided by this Act, as applied to insurance cov- 
erage cases, is entirely different from anything you may have had to deal 
with in your insurance work. It bears some resemblance to an action to 
cancel a policy for fraud or misrepresentation, but as we shall see hereafter, 
it may be used in a much broader field, and its resemblance to that form of 
action is only in minor detail. It more nearly resembles an action to quiet 
title to real estate as, for instance, where A holds title to a piece of real estate 
and B, C and D claim some adverse interest in it. A is in full possession of 
the property, but his quiet enjoyment of it is threatened by B, C and D. Not 
only is A under the anxiety of threatened adverse claims of B, C and D, but 
the value of his property is depreciated by these threatened claims. If he were 
to go out in search of a buyer for the property, he might find that the property 
was unsalable on account of the claims of B, C and D. A might be perfectly 
sure that these claims were without foundation, but he suffers every day the 
claims are being asserted until they are adjudged to be without foundation. 
In such cases the courts for ages have recognized that A should have some 
remedy. He should not be compelled to sit by and suffer, while waiting the 
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pleasure of the ‘hostile claimants, who might be content to harass him in- 
definitely, and never see fit to bring an action to enforce their claims. A has 
a right to his peace of mind, and the right to establish that his title is sound 
and exclusive. Generations ago, courts of equity recognized this right by en- 
tertaining bills guia timet, the most familiar form of which is the bill to quiet 
title. A may file a bill in equity, making B, C and D defendants, and a 
subpoena will be issued, requiring B, C and D to come into court and set up 
their claims, if any they have, or be forever barred from asserting them. If 

B, C and D fail to come in, or if they do come in, and are unsuccessful in — 
establishing their claims, the court makes an adjudication finding that the 
claims are without foundation, and that A’s title is sound and unimpeachable. 


Other similar forms of action have been recognized in equity, but this 
illustration is sufficient for the present purpose. It seems incredible that it 
has taken so many years for the American courts and lawmakers to recognize 
that there are other situations in which a bill of peace would be the appro- 
priate remedy to quiet outstanding threatened claims. The right to be free 
from an unfounded contract claim, or to know whether the claim is well 
founded, may be just as important as the right to be free from, or have 
adjudicated, a claim against one’s real property. Under the common law as 
inherited from England, outstanding claims under contract could not be so 
adjudicated. Liability insurance company, A, let us say, has issued its policy 
to B, insuring him against certain risks. B, or someone claiming under him, 
says that the insurance company A has become liable for a certain amount, or 
liable for the discharge of a certain duty, under the policy. The insurance 
company A denies that it is so liable. Why should insurance company, A, 
have to sit back and wait until B, or someone claiming under him, file suit? 
If it waits the pleasure of B, time may elapse so that the defense of the case is 
more difficult. One ought never to be placed in a situation where valuable 
rights cannot be litigated except at the pleasure of the adverse party. In the 
cases cited, it is difficult to distinguish between the plight of A, the property 
holder, and of A, the insurance company. The right of action to determine 
his rights extended to A, the property holder, should’ be equally available 
to A, the insurance company. 

This broadly speaking, is the philosophy underlying the Federal Declar- 
atory Judgment Act. It extends something of the same relief to persons 
harassed by claims under contract, as equity furnishes to owners of real 
estate harassed by outstanding claims against the real estate. The court in 
rendering a judicial declaration of right becomes an instrument not merely 
of curative justice, but also of preventive justice. It enables the parties to 
determine their respective rights and liabilities, without going into devastating 
battles. Socially the legislation is sound and desirable. It should be the aim 
of a civilized society to avert violence wherever possible. Violence is implicit 
in the modern law suit, just as it was in trial by battle. Hard feelings are 
engendered, festering controversies arise out of honest differences of opinion. 
Why is it not a more civilized method of adjudicating the controversy to put 
it up to the court before the harm has been done rather than after? In the 
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case of the liability company this means that a decision may be obtained 
without the necessity of a leap in the dark. Professor Borchard says in his 


book on declaratory judgments, Page go: 


“The fact that insurance is a contract which looks to future benefits, 
that it is a highly fiduciary relationship requiring the utmost good faith, 
and that it often embraces several or a series of collateral relationships 
involving those causing the loss, and in the case of indemnity or surety 
contracts the position of the principal debtor makes these contracts pe- 
culiarly susceptible to effective adjudication by declaration. 

“This is due to several circumstances: (1) because many questions 
of the validity of the policy are likely to arise before the loss insured 
against occurs and it is important that these claims and defenses be 
promptly adjudicated; and (2) because insurance companies operating 
under public supervision are usually responsible concerns against whom 
a declaration of liability is equivalent to a judgment for damages.” 


Il. 


The history of judicial thinking as applied to insurance cases under the 
Federal Declaratory Judgment Act is well summarized in two opinions in 
a case which arose under life insurance policies. The case of Aetna Life In- 
surance Co. vs. Haworth, was first decided by a divided court sitting in the 
8th Circuit (84 Fed. 2d 695, C.C.A. 8th). Had the majority opinion in that 
case been upheld by the Supreme Court of the United States, it would have 
sounded the death knell of any usefulness of the Federal Declaratory Judg- 
ment Act in policy coverage cases; and, indeed, it is difficult to see how the 
Act would have been anything more than a dead letter in any type of in- 
surance case. 

The case arose under certain life insurance policies issued by Aetna Life 
Insurance Company to Haworth. Each policy contained the provision that 
payment of the premiums was to be suspended during any period of total 
disability of the assured; and two of the policies provided for certain pay- 
ments to the assured immediately upon proof of total disability. Haworth 
claimed that he was totally disabled by reason of illness, and, accordingly, he 
discontinued making his premium payments. The insurance company, on 
the other hand, claimed that Haworth was not totally disabled, and was 
therefore not relieved of the obligation to pay his premiums. Here was a 
controversy of the most vital importance to both parties. If Haworth was 
right, his policies were in full force and effect, despite the nonpayment of his 
premiums; if he was wrong, the policies had lapsed for nonpayment of pre- 
miums, and the life insurance company would not owe him anything. Haworth 
was still living, and, under the common law remedies, the question as to 
whether or not the life insurance policies were in force and effect could not 
be litigated until after his death. Thus, he would be compelled to live in a 
state of anxiety, not knowing whether his family would be provided for out 
of his insurance policies. With only common law remedies, the life insurance 
company also would be in a quandary, since it would be required year after 
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year to set up reserves against the contingent liability. It would have no 
means of determining, in advance of the death of Haworth, whether it 
would ever be liable to his estate on the policies. 

It would seem that a system of jurisprudence which provided no means 
for the settlement of this important controversy during Haworth’s life time 
would be lacking in one of the needed implements for the complete admin- 
istration of justice. Good order in a civilized society requires adequate and 
prompt means for the settlement of disputes as soon as they have ripened into 
justiciable controversies. But without a declaratory judgment law, there 
would be no way of settling this all important issue before Haworth’s death. 
If the death were long postponed, the difficulties of proof on the factual issue 
of total disability would undoubtedly be increased by lapse of time, and per- 
haps by the death or absence of important witnesses. The majority opinion 
of the Circuit Court of Appeals arrived at a curious result. It held that there 
was no “actual controversy” between the parties within the meaning of the 
Federal Declaratory Judgment Act. It was shown in the evidence that Ha- 
worth had served formal notice of his claim of disability upon the insurance 
company, but he had brought no suit. True, he would have had the right 
under several of the policies to bring an action for disability payments, but 
the adjudication of that issue would not have been conclusive of his rights 
under the other policies which contained no provision for disability payments, 
but only an exemption from liability for the payment of premiums during 
na period of disability. The majority of the Circuit Court of Appeals had 

to say: 

. “Apparently the sole object of this proceeding is to furnish plaintiff 
an opportunity to establish now its alleged defense to such anticipated 
litigation because no claim is made to any contractual right resulting 
from the purported wrongful nonpayment of premiums. Assuming that 
the insured has defaulted as alleged, the plaintiff in such case is entitled 
to only one of two rights. First, it may rely on the contract and assert its 
right to damages, or to specific performance, or, second, it may cancel 
or rescind the contract. In the present proceeding, it seeks the equiv- 
alent of cancellation and makes no claim to the first right. The right 
of cancellation is one which the plaintiff may exercise itself, without 
asking the aid of the court. The only advantage to be derived from a 
declaratory judgment is an adjudication of the right of cancellation and 
the only value of such an adjudication is that it will be a defense in the 
event of a future suit on the policies. The only disadvantages alleged to 
result from the present status are the danger of loss of evidence and the 
setting aside of reserves. We are impressed that the situation thus pre- 
sented by the petition amounts to no more than an ‘assumed potential 
invasion’ of plaintiff's rights and that it does not for this reason present 
a justiciable controversy.” 

There was a vigorous dissent by Judge Woodrough. 

It seems clear that if the controversy in that case did not rise to the im- 
portance of a justiciable controversy, or an “actual controversy” within the 
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meaning of the Declaratory Judgment Act, the benefits of the Act must fall 
far short of the expectation of its authors, because it abundantly appears from 
the literature on the subject that this was ‘precisely the sort of controv 
which it was hoped could be set at rest by the remedy provided by the Act. 
And it is also readily apparent from this statement of the facts in the Haworth 
case that if there was no “actual controversy” between the parties in that 
case which would be the basis of a declaratory judgment, it would be hard 
to find a case arising under a liability insurance policy which would present 
an “actual controversy” within such narrow interpretation. Thus, the use- 
fulness of the declaratory judgment in policy coverage cases hung in the 
balance, until the Supreme Court of the United States admitted the Haworth 
case on certiorari, and in a ringing opinion by Chief Justice Hughes (300 
US. 227) vindicated the dissenting opinion of Judge Woodrough in the 
Circuit Court of Appeals, and breathed life and vigor and vitality into the 
Federal Declaratory Judgment Act. Instead of becoming a dead letter as 
threatened, it has become, by virtue of Justice Hughes’ opinion, a living, vital 
and useful addition to our jurisprudence. 

On the point as to whether there was an “actual controversy” between Ha- 
worth and the insurance company, Justice Hughes said: 


“The dispute is definite and concrete, not hypothetical or abstract. 
Prior to this suit the parties had taken adverse positions with respect to 
their existing obligations. Their contentions concerned the disability 
benefits whch were to be payable upon prescribed conditions. On the 
one side the insured claimed that he had become totally and permanently 
disabled and hence was relieved of the obligation to continue the pay- 
ment of premiums and was entitled to the stipulated disability and to 
the continuance of the policies in force. The insured presented this 
claim formally as required by the policies. It was a claim of a present 
specific right. On the other side the company made an equally definite 
claim that the alleged basic fact did not exist, that the insured was not 
totally and permanently disabled and had not been relieved of the duty 
to continue the payment of premiums, that in consequence the policies 
had lapsed and that the company was thus freed of its obligation either 
to pay disability benefits or to continue the insurance in force. Such a 
dispute is manifestly susceptible of judicial determination. It calls not 
for an advisory opinion upon a hypothetical basis but for an adjudication 
of a present right upon established facts.” 


The court also made it clear that the issue might be raised in a suit either 
by the policyholder or by the insurance company. This was an important 
observation in view of the fact that the right of the insurance company to 
invoke the remedy had been challenged in earlier cases. Columbian National 
Life Insurance Co. v. Foulke, 13 F. Sup. 350 (Reversed 89 F. 2d 261). 


IV. 


As I have pointed out, the Haworth case arose on a life insurance policy, 
but the principles are equally applicable to liability insurance cases, and I 
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should like now to turn to some of the liability insurance cases, and show 
how the statute has been applied to give practical relief and certainty in 
coverage disputes. Some of the cases may later be reversed by higher courts, 
but they will serve, nonetheless, to illustrate the present trend of judicial 
thinking, and to illustrate also the enormous field of usefulness of the Federal 
Declaratory Judgment statute, as it has now been interpreted by the Supreme 
Court. 

Ohio Casualty Co. vs. Plummer (13 F. Supp. 169) was a case which arose 
out of an automobile accident. An automobile operated by Sydney Plummer, 
Jr., collided with a truck occupied by a dozen or more persons, killing one and 
injuring some or all of the others. The automobile was covered by a policy issued 
to a corporation known as Carl Short, Inc., which was engaged in drilling oil 
wells. Coverage was extended by the omnibus clause to other persons using 
the automobile, with the express or implied consent of the insured. The 
father of the driver, Plummer, Sr., was a field superintendent in charge of 
operations for Carl Short, Inc. The nineteen-year-old son, Plummer, Jr., took 
the car without the consent of his father, and contrary to the father’s express 
instructions, and drove it to a nearby town to a dance, and from there to a 
swimming pool in another town nearby. Enroute to the swimming pool the 
accident occurred. 

The insurance company was placed in a difficult dilemma. Its policy 
limits were only $5,000 and $10,000. The information disclosed by its in- 
vestigators convinced it that there should be no coverage for the accident; 
but unless the rights under the policy could be determined in advance of the 
trial of the personal injury cases, it could not safely refuse to defend the 
personal injury cases. If it chose to defend all of the personal injury cases, 
and await the outcome of a suit on the policy to determine the coverage 
question, it would incur expenses out of all proportion to the maximum 
amount for which it could possibly be liable under the policy; it might have 
to defend a dozen lawsuits before it would know whether it had any duty 
under its policy to defend any of them. To solve this dilemma, the insurance 
company filed a suit for a declaratory judgment in Federal Court, making 
all of the possible claimants parties defendant. A jury trial was waived. It 
clearly appeared to the court that there was a real and actual controversy 
between the parties, since the defendants all claimed the right to sue the in- 
sured, and if they obtained judgments against the insured, each might then 
sue the plaintiff insurance company under the provisions of the policy. 

The District judge held there was no coverage for the accident, and 
granted a decree to Ohio Casualty Co., absolving it from liability to any of the 
claimants, and absolving it also from any obligation to defend the personal 
injury cases against the driver. 

Commercial Casualty Ins. Co. vs. Humphrey (13 F. Supp. 174) arose 
on a policy of automobile insurance issued to one T. E. Humphrey, Jr., cov- 
ering a Plymouth Coupe. While the car was being driven by Humphrey, 
it collided with another car in which two persons were riding, severely in- 
juring one of them. The insurance company filed a suit for declaratory judg- 
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ment, claiming that Humphrey had violated the cooperation clause of the 
policy. The court found, however, that Humphrey had not failed to co 
operate, and entered a decree declaring the insurance company liable up to 
the limits of its policy for any judgment which might be recovered against 
Humphrey. 

American Motorists Ins. Co. vs. Busch (22 F. Supp. 72) arose out of a 
policy of automobile insurance. The insurance company claimed to be re- 
lieved of its obligation to defend because of the failure of the assured to 
give written notice of the accident until after more than eight months. Al- 
though the personal injury action was pending in the state court, the US. 
Court held that the suit for declaratory judgment was properly brought. 

Ohio Casualty Co. v. Smallwood (US. D.C. Northern District, Texas, 
February 1938, Commerce Clearing House Insurance Service, Paragraph 7577) 
arose on a policy issued to a grocery company on a delivery truck. One of 
the grocery company employees took the truck without permission on a 

nal errand on a Sunday, and became involved in a serious accident. In 
a declaratory judgment suit the District Court held there was no obligation 
on the part of the insurance company to defend the employee, or to discharge 
any judgment rendered against him. 

Western Casualty Co. v. Trimble (US. D.C. Northern District, Texas, 
May, 1938, Commerce Clearing House Insurance Service, Paragraph 7589) 
arose out of a policy issued to Trimble covering an automobile truck. There 
was a provision in the policy excluding liability for accidents if the truck was 
being used for carrying passengers for hire. Trimble was an employee of the 
State Highway Department and regularly carried State Highway Department 
employees as part of his services, for which he received go cents per hour. 
At the time of the accident, he was carrying fifteen employees. In a declaratory 
judgment suit, the court held the insurance company was not liable to de- 
fend Trimble or pay any judgment arising out of this accident. 

Maryland Casualty Co. vs. Hubbard (22 F. Supp. 697) was a case which 
arose upon a policy of automobile insurance issued to one Petronovich, cov- 
ering a Ford automobile. An accident occurred while the automobile was 
being driven by one Blackwell, who was driving it with the owner’s con- 
sent. Suit was filed against Blackwell and Ridgeway Audit, Inc., Blackwell’s 
employer, in the Superior Court of California. This action was still pending 
when the declaratory judgment suit came on for trial. Maryland Casualty 
had issued a policy to defendant, Ridgeway Audit, Inc., in nonownership, 
public liability form. Maryland Casualty Company brought suit for declar- 
atory judgment, asserting that its policy constituted excess coverage, and not 
primary coverage, in the event of the existence of any other valid public li- 


ability coverage. Defense of the accident case had, been tendered to Em- 
ployers Liability Assurance Co., but it had refused to take over the defense, 
denying liability. The controversy, therefore, was between the two insurance 
companies as to the extent of the respective coverage. The court held that this 
controversy was one ripe for determination, and it was a proper subject for 
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declaratory relief before one or the other of the insurers had suffered a loss 
upon which it could sue the other directly. 

In New Amsterdam Casualty Co. v. Blum (Commerce Clearing House, 
Insurance Service, Paragraph 7604, 1938) the Casualty Company obtained 
declaratory relief, exonerating it from the duty of defending a series of cases 
arising out of an accident in which the insured automobile was being driven 
by a boy under legal age in violation of the policy. 

In United States Fidelity & Guaranty Company vs. Pierson, et al., (97 
F. 2d 560) the Insurance Company claimed that its automobile policy did not 
cover a suit for loss of services and consortium which was pending against its 
assured in the state court, but covered only claims for “bodily injuries.” This, 
of course, involved an interpretation of the language of the policy. Reviewing 
the ruling of the trial court on a motion to dismiss, the United States Circuit 
Court of Appeals held that the controversy was one proper for adjudication 
under the declaratory judgment statute. 


V 


The Federal Declaratory Judgment Act has been used effectively in 
many other reported cases, but I believe these are sufficient to illustrate the 
type of controversy which lends itself to adjudication by this remedy. Let us 
now make some general observations on this form of remedy, and answer 
some questions which may have occurred to you from this discussion. 

1. The Act does not vest the Federal judges with the power of rendering 
advisory opinions. They remain judges; they are not counsellors. The courts 
are not open to moot cases, or cases based on hypothetical facts. There must be 
a real, genuine and “actual controversy.”' The exercise of Federal judicial 
power is limited by the Constitution to “cases” and “controversies,” (Aetna 
Life Insurance Co. vs. Haworth, 300 U.S. 227), and a statute which would 
permit advisory opinions would be unconstitutional. 

2. The usual jurisdictional prerequisites must be present before the Fed- 
eral courts can take jurisdiction. The Act did not enlarge the jurisdiction of 
the court. It has only created a new remedy. If, therefore, diversity of citizen- 
ship is the basis of Federal jurisdiction, diversity of citizenship must be shown, 
and all of the rules for determining whether complete diversity exists apply 
with equal force in suits brought under the Federal Declaratory Judgment 
Act. Auto Mutual Indemnity Co. vs. Dupont (21 F. Supp. 606.) 

3. Who are the necessary parties to such a suit? This is indeed an im- 
portant question. Where a number of persons have been injured, and a ques- 
tion has arisen between the policyholder and the insurance company as to 
whether the policy covers liability for the accident it is necessary in order to 
obtain effectual relief that all of the injured persons be named as defendants in 
the declaratory judgment action, as well as the assured. At first blush, it 
might seem that the controversy should be limited to the parties to the in- 
surance contract, and that a determination of rights between insurer and in- 
sured would foreclose the rights of all parties claiming under the policy; but 
recent years have witnessed the enactment in many states of statutes giving 
injured persons direct rights against the liability insurance companies, and it 
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would be quite unsafe in most cases to proceed without making every possible 
claimant under the policy a defendant. To fail to name one or more of the 
possible claimants might result in an empty victory. 

4. To give the Federal Court jurisdiction, must the claims aggregate 
$3000.00? This question has been answered in the affirmative in a great num- 
ber of cases, but in the application of the statute some interesting results have 
been obtained. For instance, it happened in some cases that relief by declar- 
atory judgment was sought before the insured knew the amount of the pos. 
sible claims. Commercial Casualty Ins. Co. vs. Humphrey, 13 F. Supp. 174. 
The court said in that case: 


“Under the policy plaintiff may be liable for as much as $10,000.00 
for injury or death to one person, $20,000.00 for injury or death to more 
than one person in the same accident, and $5000.00 for damage to prop- 
erty. The test of jurisdiction is not what Pierce may claim agai 
Humphrey and the plaintiff, but the maximum amount for which plain- 
tiff may be liable under the policy. The case comes within the principle 
announced by the Supreme Court in Packard vs. Banton, 264 US. 140, 
and other cases cited by the court.” 


In Travelers Ins. Co. vs. Young, 18 F. Supp. 450, objection was made 
upon the part of two defendants upon the grounds that their claims did not 
exceed $3000.00. Passing on the jurisdictional question, the court said: 


“Plaintiffs ask to be relieved of possible liability to the limits of the 
policies, which run in excess of $3000.00. It is the value of this right 
which the plaintiff seeks to protect in this proceeding and meets the 
test of jurisdiction.” 


See also Equitable Life Ins. Society vs. Templeton, 19 F. Supp. 485. 


5. Where lies the burden of proof in @ declaratory judgment case in 
volving a factual issue? Is the burden on the plaintiff or the defendant? This 
may be an important question. It may involve not only the procedural ques- 
tion as to which side has the burden of going forward with the evidence, but 
also it may be a deciding factor in determining where the preponderance of 
the evidence lies. Thus, for instance, in the Haworth case, to which I devoted 
attention earlier in this discussion, was the burden upon Haworth to show that 
he was excused from the payment of premiums by reason of his disability? 
Or did the insurance company, by filing the declaratory judgment suit, assume 
the burden of proving his lack of such physical disability? The cases seem to 
indicate that the burden of proof in all factual questions remains exactly 
where it would have been if the suit had been brought upon the policy, in- 
stead of being brought by the insurance company in the first instance; yet 
it may be significant that Chief Justice Hughes expressly reserved comment 
upon this point in the Haworth case. (See discussion, in 17 American Juris- 
prudence 337, and contra reasoning in Travelers Insurance Co. vs. Drum- 
heller, 25 F. Supp. 606.) 

6. How are the factual issues tried in a declaratory judgment case? Are 
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they triable to the court or jury? The Act itself preserves the right of trial by 
jury on all issues of fact. Thus, it is saved from Constitutional objection upon 
that ground. In the majority of reported cases, the right of trial by jury of 
the factual issues was waived, but there are some in which the factual issues 
were submitted to the jury. Thus, Manufacturers and Builders Mutual Cas- 
ualty Co. vs. Paquette (21 F. Supp. 858), was a case in which the insurance 
company claimed to be relieved of liability under the policy because of 
flagrant misrepresentations in the procurement of the policy. The facts were 
these: The insurance company had issued a policy to Josephine Grenier cov- 
ering a Chevrolet car. The same insurance was later transferred from the 
Chevrolet to a Plymouth. The Plymouth, while being driven by her son, 
Raymond Grenier, collided with a tree, causing the death of two guests. 
Grenier had previously been convicted of reckless driving, fined and his 
driver’s license suspended, and he was prohibited from registering any auto- 
mobile in his name until he had made arrangements with the Secretary of 
State to protect users of the highway against his recklessness. By subterfuge, 
Grenier had purchased the automobiles covered by the policy, and, with the 
connivance of his mother, had them registered in her name, having placed 
thereon chattel mortgages or conditional sale contracts at the time of the pur- 
chase. All of these facts were unknown to the insurance company, which had 
been led to believe that the mother was the policy owner and the only person 
interested in the cars. The insurance company claimed it had been made the 
victim of fraud. It filed a suit in Federal Court for a declaratory judgment, 
making the mother, the son and the estates of the two decedents defendants. 
In this case a jury trial was not waived, and two questions were submitted to 
the jury. One was whether Josephine Grenier at the time of placing the 
insurance on the Chevrolet was its unconditional and sole owner, and the 
other was whether at the time of placing the insurance on the Plymouth she 
was the unconditional and sole owner of that car. The jury answered both 
questions in the negative. Since it was an express condition of the policy that 
it should be void in case the insured named was not the sole and unconditional 
owner, the court was under the necessity of rendering judgment in favor of 
the insurance company and declaring the policies void. 

The question arises whether there is any benefit to an insurer in antic- 
ipating a possible suit upon the policy by filing a declaratory judgment suit, 
if the factual ‘issue has to be tried to a jury in any event. It requires little 
experience at the bar to realize that the liability insurance companies are by 
no means favorites with the juries. We all know that it requires a strong 
case for the liability insurance company to prevail before a jury against an 
injured plaintiff on a factual issue. But it will not do to become so easily dis- 
couraged from the use of the declaratory judgment statute because of the 
possibility of a jury trial on issues of fact. We cannot take our experience 
with juries in the ordinary negligence case as a criterion of what to expect 
in a suit for a declaratory judgment. In the ordinary negligence action, the 
ultimate question which the jury has to decide is whether the defendant is 
liable to the plaintiff, and if so, for how much. In answering that question, 
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there is wide latitude for sympathy. The jury has the responsibility for de- 
ciding whether the injured plaintiff is to be compensated or to be turned 
away empty-handed. Frequently, that is not an easy decision, where the 
liability is doubtful, and especially where the injuries of the plaintiff are 
severe and the affluence of the defendant appears to be great. The philosophy 
of the redistribution of wealth did not originate with the New Deal. It was 
discovered and applied by juries long before. The distinguishing feature of 
the declaratory judgment case, which sets it apart in this respect from the 

i negligence case, or the ordinary suit on the policy, is that in a suit 
for declaratory relief the issue for submission to the jury ordinarily will not 
be the general one as to the liability of the insurance company to the injured 
claimants, but the issue may be limited to specific questions covering the 
factual issues. 

This is an important practical distinction. Suppose, for instance, in the Pa- 
quette case, which I have just discussed, judgment was taken against young 
Grenier for the death of his guests, and suit was then filed upon these judg- 
ments against the liability insurance company. The liability insurance company 
would, of course, have the burden of sustaining its defense of fraud in the 
procurement of the policy, but the question which the jury ultimately would 
have to decide would be whether the insurance company had sustained that 
defense. It would be asked to bring in a general verdict either in favor of 
the insurance company, or-in favor of the estates of the two decedents for the 
amount of the judgment obtained against the assured. Experience tells us 
that when there are widows and children in court on the plaintiff's side, the 
juries are very reluctant to bring in a verdict in favor of the insurance carrier. 
This is quite understandable. The jurors, generally speaking, do not dis 
tinguish between an accident policy and a liability insurance policy. They 
are puzzled by the legal defenses, and their sympathies naturally run to the 
injured claimant, or the widow of the deceased. 

But note that by bringing the suit for declaratory judgment in the 
Paquette case the jury was subjected to no such ordeal. The single issue sub- 
mitted to the jury was whether Mrs. Grenier was actually the sole and un- 
conditional owner of the automobile at the time the insurance was taken out. 
The jury was required to answer that interrogatory yes or no. The jury was 
thus placed on its mettle by this direct question to recognize the fraud, and it 
assumed no responsibility for the ultimate result, so far as the injured claim- 
ants were concerned. It found, of course, that Mrs. Grenier was not the sole 
and unconditional owner of the car at the time the policy was issued, and, 
upon that finding, the court took the responsibility for the decree necessary 
to relieve the insurance company of liability to the injured claimants, and 
to the driver as well. 

7. Will the court exercise its jurisdiction to give declaratory relief in cases 
where there is an adequate remedy at law? ‘This suggests the question as to 
whether the remedy provided by statute is in its nature and origin an 
equitable action. Equity acts only where there is no adequate remedy 
at law, and where the harm to be prevented is irreparable. To hold 
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that the remedy of declaratory relief is available only where there is no ade- 
quate remedy at law would limit the use of the declaratory remedy to a small 
minority of the cases where it might otherwise be applied. In the liability 
insurance field there is always an adequate remedy to the insurer, if the in- 
surer can afford to wait until its liability under the policy has been established 
by a suit brought against it upon the judgment. But, as we have pointed out 
above, the real usefulness of the Act, so far as liability insurance companies 
are concerned, depends upon its availability to determine the rights and li- 
abilities of the parties, before, rather than after, the conclusion of the suit 
against the assured. Although some doubt was expressed in earlier opinions as 
to whether the remedy by declaratory relief would lie where there is an ade- 

te remedy at law, the question seems to be fully settled in the Haworth case. 
See also Equitable Life Assurance Society vs. Templeton, 19 F. Supp. 485; Co- 
lumbian National Life Ins. Co. v. Foulke, 89 F. 2nd 261. Rule 57 of the new 
rules of Federal practice provides “the existence of another adequate remedy 
shall not preclude judgment for declaratory relief in cases where it is ap- 
propriate.” It is significant of the trend of judicial thought, however, that 
the judges seem to be much more impressed with the need for ‘declaratory 
relief when full and adequate relief by the ordinary remedies is absent. Grant- 
ing or withholding declaratory relief rests in the trial court’s sound discre- 
tion. Actna Casualty & Surety Co. v. Quarles, 92 F. (2d) 321, Maryland 
Casualty Co. vs. Consumers Finance Service, 23 F. Supp. 433. The courts 
have seemed to move more willingly in the direction of declaratory relief in 
cases where a single declaratory action will, or may, terminate a whole series 
of separate actions. Typical of this class of cases are the catastrophe cases, 
where a single accident has caused a great many injuries, and the settlement 
of the coverage question may result in the dismissal or settlement of all 
actions. 

8. Will the Federal Court entertain a suit for a declaratory judgment in a 
case where suits have already been filed for personal injury in the state courts? 

Suppose, for instance, an accident has occurred in which several people 
have been injured. Some or all of them have filed suits against the insured 
in the state courts. Is it then too late for the insurance company to file its 
action in the Federal Court asking for a declaration of its duty to defend the 
policyholder in the state court? It has been argued repeatedly that the Fed- 
eral Court would be interfering with the jurisdiction of the state court if it 
entertained such a suit, but there is no validity in that argument. The Federal 
Court does not interfere with the jurisdiction of the state court in the action 
before it. This action can proceed independently (American Motorists Insur- 
ance Co. v. Busch, 22 F. Supp. 72) and the Federal Court is without power 
to restrain the state court, or to order a stay of the case, while the rights of 
the parties to the insurance contract are being determined. (Maryland Cas- 
ualty Co. vs. Consumers’ Finance Service, 101 F. 2d 51; Central Surety Co. vs. 
Norris, 103 F. 2d 116.) There is, of course, a certain awkwardness in the 
fact that an answer must be filed for the defendants in the state court to 
prevent a default, while the action for declaratory relief in the Federal Court 
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is proceeding. But this can usually be overcome by a proper stipulation of 
reservation of rights, and without prejudice to the insurance company in the 
event it should prevail in the Federal Court action. The’ problem is to get 
an adjudication of the coverage question in the Federal Court before the trial 
of the negligence cases in the state court. In my own jurisdiction, this would 
not be difficult, because the Federal Court is up-to-date with its docket, while 
the state court is seventeen months behind. The situation may be reversed 
elsewhere, and where it is reversed it will require action by one or the other 
of the courts so to rearrange the docket to permit the coverage question to be 
determined first. Rule 57 of the new rules of Federal practice recognizes the 
need for expediting the trial of declaratory judgment cases. It provides that, 
“The court may order a speedy hearing of an action for a declaratory judg. 
ment, and may advance it on the calendar.” 

As the judges become better acquainted with the Federal Declaratory 
Judgment Act, and its usefulness in cutting down the ever increasing volume 
of litigation, it is to be expected that they will take a reasonable view of an 
application to advance a declaratory judgment action for hearing out of 
order, or an application to defer trial of the negligence cases until after the 
declaratory judgment case can be heard and decided. This rearrangement 
of the docket is a practical problem which trial counsels are dealing with 
every day. It should not be an insurmountable obstacle in declaratory judg- 
ment cases. 

VI. 


CONCLUSION 


In conclusion I would make the observation that we are now on the 
threshold of a new development in our jurisprudence. It is a development 
which, under careful guidance, should be of the utmost value to the liability 
insurance profession. Standing on this threshold, and viewing the cases which 
have been decided in the short period of five years under the Federal De- 
claratory Judgment Act, one sees for the future an ever widening vista of 
usefulness for this new remedy. A word of caution is necessary to the proper 
development of the law. The remedy seems so convenient that it is likely 
to be overworked in cases which do not present a real need for declaratory 
relief. Ill-considered actions under state declaratory judgment statutes have 
undermined the usefulness of those statutes in a number of the states. State 
courts in refusing the relief in these cases have used language so broad and 
sweeping that litigants later coming into court with real cases for declaratory 
relief have found themselves opposed and frustrated by dicta born of impa- 
tience with the earlier case. Federal judges have shown a disposition to give 
full effect to the Act, but there is already one instance in which an ill-con- 
sidered case elicited language in an opinion by the court which has been 
troublesome since (Meeker vs. Baxter, 83 F. 2d 183). Insurance attorneys in- 
voking this remedy have the responsibilty for directing the development of 
the law along lines which will evolve the maximum usefulness of the Act, 
and refraining from using it in any cases except those which present sub- 
stantial grounds for declaratory relief. 
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Will the Public Listen? 
By W. E. STANLEY 


In the average group of lawyers where the problems of the profession are 
being discussed, one statement which is almost certain to be made is that the 
lawyer today does not have as high a standing or as much influence in the 
community as the lawyer of two or three generations ago. Attention is re- 
peatedly called to the encroachment of lay agencies upon the practice of law. 

ration trust companies, adjustment firms, collection agencies, real estate 
brokers are engaged in the practice of law and the fact that they flourish is 
pointed to as evidence of the willingness of the public to seek counsel other 
than from the legal profession. Too often we hear that the lawyer of today 
is an individualist; that he is too backward; that he does not keep abreast of the 
times; assertions have been made that on proposed legislation, the surest way 
to defeat it is to let it be known that it has the support of the lawyers. While 
this latter statement is not altogether true in Kansas as is evidenced by the 
action of the Legislature in our own state with respect to the Probate Code and 
Corporation Code, still the very fact that one hears such statement causes one 
to pause and consider. What reason lies behind such a feeling of alleged dis- 
trust. Whether these criticisms be just or not, the fact remains that they are 
soil and surely having an effect upon the public’s attitude toward the 

wyers. 

The lawyer knows that the techncial ability of the legal profession to 
handle the affairs of his client was never better; that the standards of admis- 
sion to the bar are the highest in the history of the nation. The lawyer knows 
that grievance committees are more assiduous in the performance of their 
duties than ever before and yet in spite of this the comments of the lay pub- 
lic with respect to the legal profession indicate that something is wrong and 
that the profession as a whole should seek the answer. 

The professional activities of the average lawyer always have and prob- 
ably always will require him to move in two distinct professional spheres. 
In the first, we find his activities in relation to his client, in. performing his 
duties as an advisor and advocate. This is a relation purely personal and one 
of trust and confidence. It tends to develop an individualistic approach to any 

lem, a conservative outlook, a safe and sane common sense viewpoint, 

t it largely limits the practitioner to the specific problems of a particular 
client. The larger the clientele, the more the duplication of this particular 
character of relationship. In the second sphere of the lawyers’ professional 
life, we must view him in his relations to the public, his activities and duties 
with respect to the community in which he lives, his state and his nation and 
we find him moving in those fields where the needs and requirements of the 
community draw upon his professional experience and capacity for direction 
and guidance. Perhaps a very substantial reason for the condition in which 
we find the lawyer of today in his relation to the public lies in this dual pro- 
fessional capacity and the methods which the lawyer is using in attending to 
perform his obligations in each particular sphere. 
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One hundred fifty years ago the advice and influence of the lawyer was 
widely accepted in both spheres. The client sought the lawyer’s advice in 
his personal affairs, the public sought his advice and guidance in matters of 
public concern and it is largely true that in the early days of the Republic the 
lawyer had a predominate place in directing the affairs of the nation, along 
sane and conservative lines. Today however a different situation apparently 
exists. In the sphere of the relation of attorney and client the advice and 
counsel of the attorney is still sought, although perhaps the more intimate re. 
lation of counsellor that formerly existed has given place to a more specific 
one of trouble shooter after difficulties have arisen. But in the sphere of 
the lawyers’ relation to the public, we find that a marked change has taken 
place. The guidance and advice of the lawyer is no longer sought after or ac- 
cepted. We no longer find the prominent practitioner in the position of 
leadership he once occupied in public affairs and more and more we find 
lawyers of the community devoting themselves solely to the affairs of their 
clients and withdrawing from a participation in public matters, apparently 
being unwilling to pursue the methods which under modern conditions at- 
tract public attention. It is true that today we still find many lawyers in high 
places in the state and nation. In many: instances, however, these are men 
who have lost their contact and interest in their profession and their selection is 
frequently based on the fact that they are good politicians rather than good 
lawyers. They have ceased to view prospective legislation on the basis of legal 
judgment as to its soundness or its ultimate benefit to the public as a whole, 
but rather consider it from the viewpoint of its temporary appeal and vote 
getting possibilities. Since this particular type of lawyer is most in the public 
eye, the average layman is inclined to assume that all lawyers approach the 
problems of their profession from a standpoint of pure self interest. 

A century ago, before the days of radio, telegraph, telephone and the wide 
spread influence of the press, influence was largely determined upon the basis 
of the effectiveness of the individual; and in that day, the same methods of 
approach were effective, whether the lawyer was dealing with the client or with 
the public. Modern affairs have brought about a condition in which the 
lawyer moving in these two widely separated spheres of professional activity, is 
required to pursue an entirely different approach in performing the duties 
and responsibilities of his profession, and, perhaps, it is in the failure of the 
lawyer to grasp this particular point that the real difficulty lies in his relations 
to the public. 

Many lawyers today undoubtedly still feel that they can, as of old, 
handle their relations with the public on the same basis and in the same 
manner as they handle their relations with the client, using an individualistic 
and purely personal approach. Perhaps their training in regard to the ob- 
servation of the code of legal ethics makes them feel that to use the modern 
accepted methods, with which the public is familiar in its relations to other 
groups, is improper. Perhaps the lawyer’s attitude is governed by the failure 
to realize that as respects the public in general, times have changed and no 


longer, standing alone, can he make hig influence felt. Perhaps it is the 
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natural conservatism of the lawyer that makes him unwilling to adopt the 
methods and means of making his profession effective, which have been 
found successful in almost every other sphere of modern business activity. 
The lawyer must realize however that the greatest contact with the profession 
which the public has, ‘is in the sphere of his public activities. The public 
measures the ability of the profession by what it observes in the field with 
which it is most familiar, and when the public still sees the lawyer pursuing 
a course which the public has found ineffective, using the methods which it has 
discarded in its own dealings, it is no wonder that there is devoloping an in- 
creasing lack of confidence in the profession as a whole. 

We are living in an age of organization. Business moves through or- 

ized channels; labor has become effective only in proportion as it is 
organized ; trades and businesses are organized along the line of their common 
objectives. No longer is legislation the expression of the best judgment of 
a legislative body acting for the benefit of the state or nation but in many 
instances proposed legislation becomes law as pressure is exercised and the 
influence of large groups brought to bear upon the legislative body demanding 
its enactment. The legislation that receives attention is the legislation that is 
being demanded by influential groups and organizations. The layman no 
longer expresses himself as an individual in dealing with the public, but he 
has come to approach the public in all his relations on the basis of the or- 
ganized business to which he is related. Publicity is handled from a collective 
viewpoint. Good will is largely created today, not alone by service well per- 
formed, but by propaganda well directed. The individual today speaks with 
little authority unless he has the backing of some organized group. The public 
gives little heed to expressions of opinion regardless of their merit unless such 
expressions have the backing of a sufficiently influential group in the com- 
munity or in the state to make them expressions of organized opinion. The 
public has become group conscious. It is no longer interested in the individual 
expression of the opinion, swayed perhaps by selfish motives. It is interested 
only in the well considered advice of an organized group from which diversity 
of opinion has been resolved into a unified program. The public naturally 
looks to the legal profession for guidance in the entire field of the administra- 
tion of justice. It has a right to. That is one of the public interests of the 
lawyer and due to economic changes the great mass of people throughout the 
country feel that there is need for much change to bring the administration 
of justice more in line with the modern demands of business. It expects the 
profession to speak, to map out a program, to act. But all it hears are the 
discordant views of many individuals who are only expressing private opinions 
and most of whom have probably not taken sufficient time from their prac- 
tice to really understand the problem or the basic facts underlying it. Under 
such circumstances, the average man becomes bewildered. He does not know 
whose advice to try but he does have a distinct feeling that the lawyers, as a 
profession, have not met and are not meeting their responsibility to him, and it 
is but a step beyond that point in his reasoning for him to assume that he is 
likewise not meeting his professional responsibilities to his client. 
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If the influence of the lawyer is to be effective in:modern business af- 
fairs, the influence of the profession must be exercised in terms that the public 
understands and has confidence in; and that is on the basis of an organized 
well directed expression by the lawyers as a whole. The time has come when 
the lawyer can no longer, in his relations with the public, exercise a purely in- 
dividualistic approach to any problem. The profession must act collectively 
in its public relations. The divergent views of individual lawyers on matters 
of public concern are no longer, as far as the layman is concerned, considered 
as of importance. The public will only listen when the lawyer speaks as a 
unit and presents a program backed by the profession as a whole. 

There are some who will suggest that the lawyers do have the State Bar 
Association and that it can speak with authority on behalf of the lawyers, 
that the American Bar Association is now a representative body of lawyers 
throughout the nation and that it can speak with authority, but the answer 
of those who seek to oppose the moves which the lawyer is making in the 
interests of the administration of justice, the improvement in procedure and 
all those other numerous activities in which our organizations at the present 
time are so active and those who seek to undermine legal influence point out 
that in Kansas over 40 per cent of the entire profession; are not even members 
of the State Bar Association, that out of 180,000 lawyers in the United States, 
only 35,000 are members of the American Bar Association and only approxi- 
mately 50 per cent members of their state bar associations. 

Is it any wonder in the light of such statistics that the public no longer 
gives heed to the voice of the legal profession? If there be truth and founda- 
tion in the foregoing comments, is not the course to be pursued by the legal 
profession plain and unmistakable? 

Largely through the advice and counsel of the lawyers, modern busi- 
ness has been consolidated on an organized basis that has made it a most 
effective agency. Largely under the direction and guidance of the lawyers, 
organized labor has achieved for the workman a status which could never 
have been realized except for such organization. Why then cannot the 
lawyer pursue the same course for himself which has proven effective and 
which he has outlined for others and which has been found to produce results. 
Why cannot every lawyer admitted to the practice realize that under modern 
conditions the profession must attack their public responsibility as an organized 
Bar. Much work has already been done along these lines, lawyers through- 
out the country are voluntarily giving of their time and energy to the solu- 
tion of these professional problems. The new Federal Rules are a brilliant 
testimonial to the voluntary activities of the American Bar Association. In 
Kansas our own Code of Judicial Procedure, our Corporation Code, our Pro- 
bate Code, our Judicial Council and innumerable other laws which, now ap- 
pear upon the statute books and all of which look to a speedier and better 
administration of justice are the result of hours of voluntary effort given freely 
by those members of the profession who are a part of the Bar Association. 
Problems respecting the illegal practice of the law are being dealt with by 
committees after careful study of the problem in all its phases. Methods look- 
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ing to a better selection of the Judiciary are being developed, by the organized 
Bar. The list of activities which are being carried on for the benefit of the 
public and the profession is far too extensive here to enumerate, but the work 
is going forward. The only thing which prevents rapid advance is the failure 
of each and every lawyer to recognize that although he may not have the 
time and energy to take from his practice and devote to matters of public con- 
cern, nevertheless, as long as he does not aid and assist those who are giving 
of their time and energy, and as long as the public feels that those who are 
to perform this service are not representative of the entire profession, 
but only a small portion of it, so long will these efforts, which can be pro- 
ductive of rebirth of public confidence, be deterred. If every lawyer who has 
failed to join his local state or national bar association could realize how much 
could be done for the practicing lawyer and how much could be done for the 
public if every lawyer was a member of his Bar Association, thus enabling 
it to speak with authority and with influence, the lawyer who was not giv- 
ing his support, assistance and cooperation by his membership would indeed 
be the exception. 
If all the lawyers ever speak as an organized united bar, will not the 
public listen with respect and the problem be solved? 
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The Depression and Litigation in Kansas 


By Lester G. Szacat 
of the Kansas City, Missouri, Bar 


The accompanying charts were designed to determine whether the De- 
pression has had any effect on litigation in Kansas, either to increase or de- 
crease its volume, and, if so, to what extent this has gone. 

The situation in Kansas was chosen because of the fact that the basic 
figures are confined to two courts of state-wide jurisdiction rather than scat- 
tered among several courts of less than state-wide jurisdiction as they are in 
Missouri for instance, where there are two Federal Court districts and a Su- 
preme Court and three Courts of Appeal in the state appellate system. In 
neither state are figures available showing the volume of business done in the 
state courts of original jurisdiction, the district courts in Kansas and the cir- 
cuit courts in Missouri. 

THe Scope AND CoNTENTS OF THE CHARTS 

The chart for the United States District Court is based upon statistical 
tables contained in the Annual Reports of the Attorney General of the United 
States published in January of each year. Because earlier figures are not ade- 
quate, this chart covers the period from July 1, 1905, to the close of the year 
ending June 30, 1938. Prior to 1925, only the figures for the fiscal years end- 
ing June 30, 1905, 1910, 195, 1920 and 1925 are used. 

The classification used follows the Attorney-General’s reports and seems 
self-explanatory. The private civil cases include removals. The government 
civil cases embrace all civil cases to which the United States is a party, such 
as those involving the revenue, post offices, food and drugs, etc. The crim- 
inal cases, of course, are prosecutions for Federal offenses. The aggregate of 
the cases filed in these three classes is shown by the “Total Cases Filed” line, 
while the line marked “Cases Carried Over” (shown only from 1925) rep- 
resents the cases pending at the end of each year in all three classifications. 
Matters in bankruptcy are not included. 

The chart for the Supreme Court of Kansas is based on figures as to 
total cases filed taken directly from the dockets at Topeka and covers the 
period from July 1, 1900, by every fifth fiscal-year as in the Federal Court 
chart until 1925 and thereafter on a year-to-year basis up to the close of the 
year ending June 30, 1939. 

There is also shown information contained in a summary prepared by 
the Clerk of the Supreme Court which was published in the Bulletin of the 
Kansas Judicial Council for October, 1938, showing the disposition of cases 
by the Court from 1928 to 1938, inclusive. This is incorporated here to show as 
a matter of incidental interest how the work of the Supreme Court is divided 
between civil and criminal appeals and matters within its original jurisdiction. 

For the purpose of this discussion, two of the lines on the charts will be 
considered particularly: (1) The line marked “Private Civil Cases” on the Fed- 
eral Court chart. (2) The line marked “Total Cases Filed” on the Kansas Su- 
preme Court chart. The other lines are important and interesting, but the two 
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lines designated represent instances where legal proceedings have been in- 
itiated from the body of the people to obtain redress and relief either by the 
institution of a law-suit or the prosecution of an appeal after judgment. All 
except a small fraction of these cases have involved controversies of a civil 
nature between private parties. 

The statements made in the discussion of business conditions are based 
on standard charts showing business volume and. activity which are com- 
monly accepted by business men and economists as being reliable guides to 
such conditions. 

To simplify the discussion the time covered will be treated by periods. 


1901-1925 

In the year ending June 30, 1905, there were 170 private civil cases filed 
in the Federal Court in Kansas. Annual filings in this class of cases increased 
steadily, though not rapidly, until 1920 when there was a sharp upturn. In 
the year ending June 30, 1925, there were 365 such cases filed. The business 
of that court increased about two and one-eighth times between 1905 and 1925. 

In the year ending June 30, 1900, there were 316 cases filed in the Kansas 
Supreme Court. This number exactly doubled in 1910 when 632 cases were 
filed. In 1915, filings were slightly below those in 1910 and again in 1920 
there was some further decrease. In 1925, there were 710 cases filed. The 
incoming business of the Kansas Supreme Court increased approximately two 
and a quarter times between 1900 and 1925, approximately the same as the 
incoming business in the Federal Court. 

Meanwhile the population in Kansas was increasing steadily, but slowly. 
The census figure in 1920 was about 20 per cent higher than it was in 1900. 
Business conditions followed the general movements in the country. Times 
were good and bad in Kansas as elsewhere. There is no reason to believe that 
the volume of general business in the state in that time more than doubled 
as did the business of these two courts. Nor was there developed in that time 
any new litigation-producing activity among the people to account for the ex- 
pansion in litigation which occurred. 

ingly, Kansans were then a litigious people. To an increasing ex- 
tent, they were ready and willing to maintain and defend their rights in their 
courts. From year to year, they sued each other more and more frequently. 
They appealed from adverse judgments when they got licked below. 

With this background, the charts and this discussion pass to a more de- 
tailed study of the changes that have taken place from year to year in the 
volume of litigation of the character here considered. This covers the five 
years leading up to the depression, the five years after the onset of the de- 
pression and the years since 1935. These periods will be discussed separately in 
order that pre-depression and post-depression conditions may be compared. 

1926-1930 

On July 1, 1925, business conditions in Kansas and generally were well 
above normal. Almost without exception this prosperity increased by leaps 
and bounds throughout the next half-decade. The last eight months of the 
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fiscal year ending in mid-summer of 1930, marked the beginning of the de- 
pression, but subnormal economic conditions did not exist until after June 
30, 1930. These were five successive years of good times. In the eighteen 
months preceding the crash in October, 1929, the activity of the people and 
the volume and velocity of their contacts and transactions, which are thought 
to engender disputes and create litigation, rose to heights rarely known before. 

Nevertheless in four of those five boom years the volume of private civil 
cases filed in the Federal Court in Kansas decreased. The year 1927-1928 
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was an anomaly. The volume in that year jumped to an unprecedented and 
unrepeated high, due undoubtedly to some circumstance peculiar to that 
particular year. Filings in 1928-1929 were fewer than they had been in 1926- 
927. In the fiscal year ending in 1930, filings in this class were 55 per cent 
of what they had been in 1925. That court was then on a basis in the matter 
of annual volume of incoming cases of this kind comparable with its position 
in 1910. 

The Kansas Supreme Court in this period experienced a similar recession. 
Although fluctuations followed a zig-zag course, the trend was definitely 
downward. The low point in this period was reached in the fiscal year end- 
ing in 1929, when the filings were about one-fifth less than they had been in 
1925. In the fiscal year ending June 30, 1930, there were 629 cases filed, al- 
most exactly the number that had been filed in 1909-1910. 


1931-1935 
In contrast with the five preceding years the next half-decade was an eco- 
nomic nightmare from beginning to end. The business index dropped rapidly 
after October, 1929. Activity became subnormal in midsummer of 1930. Con- 
ditions went from bad to worse month after month until an all-time low was 
reached in March, 1933. A brief breathing spell gave temporary relief during 
the following summer, but in the balance of this five-year period, business 
conditions were only slightly less severe than they had been at the worst. 

Yet, at the very time when the panic was in its most destructive stage, 
private civil litigation in the Federal Court in Kansas increased from year to 
year as though it had been profoundly stimulated by the misfortunes of the 
people. This expansion continued until the close of the fiscal year ending 
June 30, 1933, exactly the period in which the business index was falling stead- 
ily and rapidly. Then just when the business trend turned upward, the trend 
of this litigation turned down. In the next fiscal year, the number of these 
cases was only two-thirds what it had been the year before. A slight increase 
occurred in the year ending June 30, 1935, bringing the line at the end of the 
period to a point somewhat below the level in 1925, but substantially above 
that of 1930. In this five-year depression, taken as a whole, there were 150 
more private civil cases filed in the Federal Court in Kansas than had been 
filed in the preceding five-year period of prosperity. 

But this depression-born boom in Federal Court litigation was not dupli- 
cated in the Supreme Court of Kansas. Whether the contrast arises out of the 
fact that one is a Federal Court and the other is a state court or because one 
is a trial court and the other is an appellate court, the fact remains that for 
the first three years of this period, the trends in these two courts moved in 
opposite directions. Between July 1, 1930 and June 30, 1935, taken as a whole, 
there were 350 fewer cases filed in the Kansas Supreme Court than had been 
filed in the preceding period of five years. The zig-zag continued, but the 
filings in. 1934-1935 were roundly four-fifths of what they had been in 1929- 
1930. The remarkable thing is that the rate of decline in each of these half- 
decade periods was substantially the same. 
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SINCE 1935 

On July 1, 1935, the business index stood about half-way between normal 
and the low reached in March, 1933. The direction was definitely upward. 
This trend continued until the end of the summer of 1937, when the now 
famous recession reversed the situation and sent the line precipitously down- 
ward until mid-summer of 1938, when it was lower than it been in 1935, 
but not quite so low as in March, 1933. Since then business has slowly, though 
erratically, been working its way back up the hill. 

Since July 1, 1935, the decline in the number of private civil cases filed in 
the Federal Court has continued without a break. The latest figure available 
is that for the year ending June 30, 1938, when filings in this class of cases 
reached a low of 160 cases. This was ten cases fewer than the number of this 
class filed in that Court in 1905. 

Meanwhile in the zig-zag course which has marked the experience of 
the Supreme Court, the direction was upwards in 1935-1936. In 1936-1937, 
filings slumped for a record shrinkage in any one year of 135 cases. About a 
third of this loss was recovered in 1937-1938, but in the fiscal year which 
closed on June 30, 1939, only 450 cases were filed. This was six cases under 
the 1905 record of 456, a figure to be compared with the ten-case variation in 
the Federal Court record between 1905 and 1938. 

Looking back over this thirty-four year cycle, we find that fourteen 
years ago, (1924-1925), one of these courts was a little more and the other a 
little less than twice as busy as it is today. With two exceptions of a tempo- 
rary nature, the high point in volume of litigation in Kansas of the character 
here considered was reached in the year ending June 30, 1935. The trend prior 
to that time was generally upward. The trend since that time has been defi- 
nitely downward. These two courts of state-wide jurisdiction in the State 
of Kansas have lost quantitatively in the last fourteen years all that they had 
gained in the previous twenty years. 

But that is not all: The recession to the 1905 numerical level means that 
proportionately fewer lawsuits are being filed now than there were then be- 
cause of the intervening growth in population. In 1905, 1,600,000 people liv- 
ing in the state produced the same quantity of litigation of this character as 
1,850,000 Kansans are producing now. Hence, on a per capita basis, litigation 
today is substantially less than it was then. 

Is the Depression the proximate cause of this condition? 

The working lawyers in Kansas, on the bench and at the bar, are best 
qualified to supply the answer to that question. They have been in constant 
contact with the people, who are the ultimate source of all litigation, while 
this situation was developing. They know, as no dabbler in statistics can know, 
why their people are not now utilizing the courts of the State as they did 
prior to 1925. 

The purpose here is merely to present the figure-facts to those lawyers, 
accurately and clearly. It seems entirely proper, however, for the statistician 
to comment on certain circumstances which are peculiarly within his province. 

First: With the two exceptions that have been noted, the peak in litiga- 
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tion in both courts came four years before the pre-depression boom in busi- 
ness, while the depression in litigation dates from, 1925, and not from 1929. 
The timing is not consistent. 

Second: In the Kansas Supreme Court the diminuation has followed a 
relatively straight line from 1925 to the present time. The rate of recession 
has been approximately the same in each of the three five-year periods since 
it began, regardless of whether the period was oné of prosperity, extreme ad- 
versity or partial recovery. 

Of course, standing alone, the shrinkage which has occurred since 1930 
could be attributed logically to the Depression. But what caused the strik- 
ingly similar shrinkage which occurred between 1925 and 1930? 

Third: Attention is directed to another odd thing shown by the chart 
on the Kansas Supreme Court. Beginning at the high point in 1924-1925, 
it will be noted that unusual drops have occurred regularly in each fourth 
year. The first was in the year ending June 30, 1929, four months before the 
stock-market crash marked the onset of the Depression. This was the year 
of the big boom. In the next year the line went up, then down, then held 
steady and then down for the second severe drop in the year ending June 30, 
1933, roundly four months after the Depression had hit bottom. That was the 
worst of the bad years. Then the line went up, then down, then up again and 
then in the fateful fourth year it again plunged down for the longest drop of 
all. This was in the year ending June 30, 1937, which the economists chart 
as the best year we have had since the Depression began. Business activity 
almost reached normal, just prior to the Recession in the Fall of 1937. 

These four-year pulsations wind up with unusual losses in annual volume, 
first, in a year of extraordinary prosperity and business activity, second, in a 
year of extraordinary adversity and business paralysis, and, third, in a 
year in which the recovery progressed consistently toward that general average 
accepted as normal. Generally business activity in that year was about mid- 
way between the two extremes which occurred in the other “fourth years” 
mentioned. In each instance, the subsequent gains have not reached the level 
from which these unusual drops occurred, and by this process the present 
situation has been brought about. 

Without undertaking to become prophetic, it is pointed out that since 
the last big drop in 1936-1937, the line has been up one year and down the 
next, so far following the pattern of these four-year cycles. Will next year be 
up again and then in the year ending June 30, 1941, will the line again drop 
to a new low, regardless of economic conditions in that year? Perhaps not, 
but this has occurred three times in a row, and history has been known to 
repeat itself. 

Fourth: As these litigation charts and the business activity charts are 
compared, changes in trends corresponding in point of time are noted in only 
two related instances, both are on the Federal Court chart, one in 1930 and 
the other in 1933. On June 30, 1930, the business activity line was dropping, 
and it continued to drop for the next three years. Contrariwise, the private 
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civil litigation line turned definitely upwards at that time. The volume of 
this type of lawsuits consistently increased for the next three years. 

Then, timed almost exactly with the first substantial upturn in business 
which had occurred for three years, litigation of this character began to de- 
crease and has continued todo so until the present time, regardless of the 
changes, good or bad, which have taken place in the business picture since. 
By June 30, 1937, all the ground gained between 1930 and 1933, had been 
lost, and in 1937-1938, the last year for which figures are available, the Court 
fell back to its 1905 basis, again definitely in line with its companion court 
over in the State House. 

On this record about all that can be said is that for a time in the initial 
stages of the Depression the tendency to bring lawsuits in this particular 
limited field increased progressively as conditions became worse and abated 
as times improved. The ways of adversity seem to have stimulated litigation 
of this character for only a part, but not for the duration of the Depression. 
But this was not true in the Kansas Supreme Court, which is probably more 
representative of conditions in the state at large than the Federal Court. 

These facts, taken from the records of the courts themselves, must be 
considered in arriving at the answer to the question of whether the present 
condition of the dockets in Kansas is due to the Depression and hence is eco- 
nomic in character or whether it is due to some other cause. 

The solution of this problem is neither academic nor unimportant. If 
the present diminution in litigation in Kansas is due to the Depression and 
is economic in character, the Kansas lawyer can reasonably expect that the 
inevitable upturn of the economic cycle will bring with it an upturn in the 
volume of this phase of his business. However, if the Depression is not the 
proximate cause of this condition, the Kansas lawyer may be living on false 
hopes by anticipating an upswing in the number of lawsuits to be commenced 
and defended if and when recovery at long last does come. 

If this condition is not one phase of the general economic situation, it 
means that there has been a profound change in the attitude of the people 
toward litigation. It spells an abatement in the tendency to commence law- 
suits. It indicates either the development of new techniques for the non- 
judicial adjustment of controversies which in other years would have become 
the subject matter of lawsuits or the extensive abandonment of such contro- 
versies without adjustment, judicial or otherwise, unless it be assumed that 
there has been a corresponding abatement in the incidence of such controver- 
sies in the first place. It seems altogether improbable that the Kansas people 
are in the year 1939 about half as contentious among themselves as they were 
fifteen years ago. 

The prospect that the law-suit, as that venerable institution in our system 
of government and jurisprudence has been known in times past, may, in a 
few short years, become as obsolete as the coal-oil lamp is a serious matter to 
the lawyer whose professional preparation has been; built around that in- 
stitution. The possibility that the people of Kansas are forsaking their Courts 
and to that extent are dispensing with the services of lawyers for permanent 
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reasons which are in no way connected with the Depression is hard to believe. 
But there is the record. 

In this instance, the initial purpose was to find out what the facts really 
are and to lay those facts and the problem they present in the lap of him to 
whom that problem is a real, bread-and-butter matter—the Kansas lawyer. 
The cure, if the malady is curable, must come from him. 

It seems in order to add the more or less irrelevant but highly significant 
fact that at the beginning of the fourteen-year progressive decline in litiga- 
tion in Kansas, there were 1,538 Kansas lawyers listed in Martindale’s Direc- 
tory. In 1939, there were 1,990 so listed. In the period in which litigation in 
Kansas has been decreasing roundly fifty per cent, the lawyer population in 
the state has increased about 23 per cent. 

Of course, the progressive increase of the lawyer population is not a proxi- 
mate or even a remotely contributing cause for the progressive diminution of 
litigation. But the concurrence of the two conditions means simply that a 
rapidly rising supply curve is operating on a rapidly falling demand. Such 
a condition leads inevitably to chaos where somebody is bound to get hurt 
unless the surplus supply finds some new outlet. It may be that two thousand 
lawyers in Kansas today are living on the same standard enjoyed by fifteen 
hundred lawyers fourteen years ago, notwithstanding the intervening decrease 
in litigation of roughly fifty per cent. On the other hand, perhaps they are 
not. That, too, is a problem for the Kansas lawyer. 
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Document Identification in Trial Courts 


By J. C. SHEARMAN 
Examiner of Questioned Documents, Wichita, Kansas 


More and more cases in our Trial Courts involve documents whose 
authorship or genuineness is questioned or denied in some way. Each year an 
increasing number of Supreme Court cases have to do with disputed docu- 
ments, or facts contained in them. The intelligent investigation therefore and 
the accurate and positive identification of questioned documents becomes more 
and more important as society progresses. 

While we who are known as “Handwriting Experts” frequently identify 
some documents by handwriting, yet that now is not the only method by 
which documents may be proved to be what they actually are. Document 
identification as a whole may well be classified under at least some four or 
five different methods. Documents may be identified by the handwriting 
which they contain, by the typewriting used in the preparation of them, by the 
printing or form of printing used in portions of the document, or by a larger 
and more general group we might call miscellaneous attributes. In this latter 
class is identification by seals, both impression and wax; by binding materials 
and methods, by punching or paper fasteners; or by a thorough investigation 
of any and every attribute of the document. To properly consider all these 
possible identifying qualities of a document requires not a little general 
knowledge, and the acquisition and proper consideration of much reference 
material, to say nothing of the purchase and proper use of delicate and ex- 
pensive apparatus and equipment. The subject covers so large a field that one 
cannot become entirely capable by a mere after dinner consideration of the 
problems involved. 

While the next few words do not deal directly with document identifica- 
tion, still with this apology kindly allow this opportunity to suggest the great 
necessity for better care of questioned documents. There are presented for in- 
vestigation many disputed documents which have been very badly handled. 
Even, in some cases, after a point of disagreement or a real dispute has arisen 
regarding them. The moment any document is discovered which is then, or 
is likely later to develop into important evidence, particularly in a litigated 
case, it should receive the most painstaking care. Many disputed signatures 
come for investigation which are liberally speckled with pencil marks re- 
sulting from the pointing to the signature, by ardent clients or interested at- 
torneys. It would seem unnecessary to further caution, but many documents, 
the endorsement of which is in dispute, are carelessly pinned to other papers, 
directly through the end upon which the disputed endorsement appears. 
Every questioned document should be carefully placed without folding in 
an envelope of sufficient size to care for the document lying flat. As soon as 
possible cellophane covers should be obtained for the less bulky documents. 
These covers are easily made merely by folding the cellophane along one 
edge while the opposite edges are held together with a spring clip or two, 
after the document has been placed in the folded cellophane. To care for a 
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document in this manner, not only aids the examiner but will make less 
likely the obliteration of minute facts, which may be developed later into the 
most positive and convincing evidence. 

The identification of disputed documents by handwriting has been used 
in courts for many, many years, though Daniel at Belshazzar’s feast did not 
serve in exactly this capacity, yet there are many important cases reported, even 
some ancient cases which have been developed and finally determined upon 
the evidence contained in the handwriting alone. Have we not all of us 
thrilled at mother’s step upon the stairs? We have all experienced the pleasant 
sensation at the recognition of a friend’s penmanship. The analysis of this 
recognition is identification. We base our identification upon the apprecia- 
tion of certain attributes in each instance, be they rhythm of sound or char- 
acteristics of handwriting. These peculiarities which we recognize in their 
recurrence, in their own particular combination, are not accidental. They exist 
because of a habit of movement. Habit has been many, many times defined, 
but simply stated, it is ease and freedom of action acquired by frequent repe- 
tition. Doctor George A. Dorsey, in his book: “Why We Behave Like Human 
Beings”, has an entertaining and accurate description. He says: “Watch a 
small boy at his first copy book, face screwed up in a knot, brow furrowed, 
mouth open, tongue out, one fist clutching the desk, the other the pencil, 
legs tied up tight. Every muscle in that boy’s body is engaged in learning to 
write. Finally he learns to write with one arm, and can smile, wink and let 
his legs go to sleep.” It is only during the period of learning to write that the 
mind is required to produce the desired letter forms. As soon as the move- 
ments become habitual, the mind may be devoted to the formation of ideas, 
the creation of thoughts to be expressed, and this occurs in normal adult 
handwriting. The act of writing, by continued repetition, becomes automatic, 
the result of an, unconscious habit of movement. 

Handwriting is identified by the presence of the same combination of in- 
dividual peculiarities, which must exist in both the standard handwriting of 
known origin, and that which is in dispute. By this method handwrting 
identification is not dissimilar from the identification of an animal, an article, 
or a person. We do not identify a person merely by his height, but by a care- 
ful consideration of his individual combination of peculiarities such as his 
height, with his weight, complexion, color of eyes and hair, together with 
the more personal characteristics of scars or other distinguishing marks upon 
his person. So it is in handwriting, no accurate identification can be accom- 
plished by the consideration of merely one attribute. A certain well defined 
combination of letter design, movement, proportion, speed, emphasis, relative 
position, one part with another, must be analyzed and understood. 

This necessitates the study of a sufficient amount of admitted handwrit- 
ing to establish the individualized combination of identifying characteristics. 
It is much better when these standards of comparison are of a date closely ad- 
jacent to the writing in dispute; with such standards for comparison with 
a disputed writing and sufficient time to go thoroughly into the matter of 
analysis and comparison, very accurate conclusions can be reached. 
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All characteristics in handwriting are not of equal identifying value. 
There are peculiarities of writing which are due to the nationality of the sub- 
ject. The system of handwriting taught an individual causes certain systematic 
characteristics, not necessarily individual, but frequently an aid in identifying 
handwriting. Even sex has its influence. Also certain letter designs seem to 
be an inherent result of occupation. Those peculiarities common to many 
persons, have limited value in handwriting identification. The characteristics 
which are most valuable in handwriting identification are personal variations 
developed by the individual; particularly those variations which digress great- 
est in amount from the designs or methods of writing which are a part of 
the system taught the individual. These peculiarities when they reoccur in 
a handwriting increase in identifying value with their persistence of recur- 
rence, the evidence becomes cumulative. 

Not only is the identification of handwriting involved in disputed docu- 
ments, but many questions surrounding typewritten documents and their 
accurate identification arise in litigated cases. Many of these, though not all, 
can be most positively determined. It has been stated that the Turkish Ruler 
in power when typewriting machines came into early use, issued an edict 
that no such machines were to be used in his country. His belief then was 
that the mechanical production of writing would make impossible the posi- 
tive proof of authorship and origin of any seditious articles attacking the 
Ruler and the Government. This idea that typewriting is not susceptible of 
identification still exists almost universally. No doubt some who hear these 
words are “of the same opinion still.” 

There are very many characteristics of typewriting that may be examined 
into. A careful analysis of these attributes and the knowledge of the reasons 
for them is quite informing. Such characteristics when intelligently considered 
often demonstrate the one and only possible solution of the problem in- 
volved. The identifying attributes of typewriting can be divided into five 
major groups. 

The first for consideration and the one characteristic of typewriting most 
generally understood and appreciated, is the difference which exists in type 
design. Some know it is possible to classify and differentiate the writing of 
the several kinds of machines made. This identification of typewriting, de- 
termining what make of machine was used to produce a particular docu- 
ment, is neither difficult nor complicated. All that is necessary is a knowl- 
edge of the peculiarities of type design used by the different manufacturers. 
These are easily learned from the examination and study of many specimens 
from known machines. The necessity of designing all of the characters so 
that each will occupy an equal amount of space from left to right in the 
written line, caused by the mechanical limitations in spacing upon the 
machine, gave rise to the narrowing down of some letters and the broaden- 
ing of others in design. The capital letter “M” and the small letter “i” must 
be so designed that each will occupy the one-tenth or one-twelfth of an 
inch allotted for every character. 

This accurate spacing in the horizontal line causes all typewriting to be 
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in double alignment; it is in both horizontal and vertical alignment. The 
couaangp of designing letters in this manner brought about many variations 
in type design. The designs first used have from time to time been changed. 

These changes do not particularly affect the legibility of the letters, but know- 
ing the date when such changes were made establishes definitely important 
dates in the work of the several different machines. Such changes are oc- 
curring from time to time, and only recently some of the most universally 
used machines have made radical changes in their type design. By means of 
these changes it can be positively proven that a document bearing a date 
prior to certain type changes cannot of course be genuine. 

There was one time presented to me, a typewritten deed controlling 
thousands of acres of western Texas land, which deed was dated in 1899, 
though containing type designs of the small letters “a” and “g” which had 
never been conceived in mind of mortal man prior to ihe hea November 
of 1911. All that is required in such a case is the establishment of the fact 
that up to the fall of 1911, certain designs of the small letters “a” and “g” 
were used by a certain make of typewriting machine, and that after ee 
1911 the design of these two characters was changed. The changes probably 
would not be observed by many individuals, but when the differences in them 
were made apparent by enlarged photographs, there could be but one answer, 
that the disputed document, though dated in 1899, was, in fact, written some 
time after 1911. 

The second identifying characteristic in typewriting, has already been 
hinted at. It is the alignment of all of the several characters in relation to 
each other. Any consistent diversion from perfect alignment is, quite natur- 
ally, an identifying quality. The large number of characters for examination 
in any extended document makes the possible combination in characteristic 
alignment very great. This combination becomes highly individualized in 
almost every machine. The amount of error in the alignment of any character 
is not the determining factor, merely that the character is not perfect in its 
position. There are many instances where the alignment feature alone, in 
all of its possible variations, is sufficient to identify a typewritten document 
under investigation. Glass measures have been made with very accurately 
ruled lines upon one side, the ruled side can then be placed in actual contact 
with the typewriting upon a document. These measures indicate just how 
much any character may be too far to left or right, too high or too low. 
They demonstrate even a tiny error in alignment. A careful examination us- 
ing a suitable microscope and such a measure will frequently show, even in 
the work of new machines, certain identifying variations from the supposed 
absolute accuracy of new machine typewriting. These variations even though 
they are slight can be developed by properly made and enlarged emptese 
into evidence easily seen. 

The third quality of typewriting which is used in distinguishing a par- 
ticular machine may well be called the slant; that is the leaning of letters or 
other characters to right or left. It is intended that practically all of the char- 
acters in typewriting shall be perpendicular to the base line. I refer to the 
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capital “T”, the capital “I” and the lower case “I” as examples. These letters 
are mentioned because a variation from the perpendicular is most easily ob- 
served in letters having relatively long upright strokes. The fact that often 
letters lean either to the right or left, and an accurate measurement of this 
variation from perpendicular by other ruled glass measures aids materially 
in the identifying of the writing done by a particular machine. It is not diffi- 
cult to enlarge the imprint of any one of these letters, with the proper glass 
measure superimposed, enlarging perhaps only a single letter to a sufficient 
size to clearly show a variation of sometimes no more than one half a degree. 
These glass measures must be a part of the equipment of anyone who goes 
seriously into the study of document identification. 

The fourth characteristic of typewriting, valuable to its identification, is 
the character of the printing done by the type. When we stop and consider 
this question we appreciate almost instantly that the face of the type upon a 
typewriter must be slightly concave, since the object printed upon follows 
the contour of the roller or platen in a machine, -and is therefore not flat 
as in many printing presses. Therefore, a delicate adjustment between the 
curved surface printed upon and an equally curved face of the type must be 
maintained at all times, to cause equal pressure to all parts of the printing 
face of the type. Wear of the type bar bearings or a very slight bending of the 
type bar itself will materially affect the character of the imprint. 

When type does not print with equal and uniform pressure over its en- 
tire face, the printers say that the type is “off its feet”. This condition fre- 
quently occurs in work done by a typewriter; being the result of a mechanical 
defect, this characteristic in typewriting has great evidential and identifying 
value, particularly since there are so many characters upon a machine, any 
one of which may be affected in this particular way. Here again enlarged 
photographs serve to increase the visibility of a small and otherwise almost 
invisible peculiarity, to the point where it can be easily observed and ex- 
plained to those not wholly familiar with all matters in document identifica- 
tion. 

The fifth quality of typewriting by which it may be identified, is one of 
great importance. It is perhaps the most important single identifying char- 
acteristic of typewriting. It is the abnormal printing done by imperfect type. 
Typewriting type upon practically all machines, and upon all in common 
use, is designed with very fine lines, tops and bottoms of many of the letters, 
extending toward the right and left from the vertical portion of the letter. 
These tiny additions to the type are called serifs. The serifs in typewriting 
are small and delicate, therefore will not allow of great wear or slight in- 
jury without showing the effect of such wear or injury. They are frequently 
broken or battered off in a collision of types when the machine is manipulated 
by a rapid operator, or by coming in contact with other metal. Such an in- 
jury becomes an inherent condition of that particular type, and will continue 
to print an incomplete character indicating the wear or break. 

Not alone are the serifs of a type subject to these imperfections; the entire 
printing face of the type is narrow, so narrow, in fact, that the printing edge 
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is delicate and easily injured and battered, even in normal use. The possibil- 
ity of these injuries affecting any part of each of the 80 characters makes pos- 
sible literally thousands upon thousands of combinations of identifying im- 
perfections in the type. The ordinary use of a typewriter normally develops 
several of these identifying type imperfections quite quickly. 

The malformed or injured type faces not only have an individual identify- 
ing value in determining the authorship of disputed typewriting but they also 
have a valuable date significance. It will be readily understood, that given 
sufficient dated specimens throughout the life of a particular typewriting 
machine, it is possible to accurately determine when, during the life of that 
machine, a certain specimen was written. This is because the machine as it 
comes delivered to the new owner writes with practical and salable accuracy, 
and the imperfections of the machine gradually develop during the service 
life of the machine. Quite naturally, therefore, a disputed document having 
in it a type or two showing inherent faults could not have been written upon 
even the known machine, prior to the development of these characteristics 
as shown in the dated specimens with which it must be compared. 

The careful observation and consideration of all of these five distinctive 
peculiarities of typewriting, and the combination of all of them which ap- 
pears in the writing done by any machine produces an individual writing, 
not at all difficult to recognize almost instantly. Many of us now, and without 
an analysis of the basis of our recognition are able to recognize accurately the 
work of our own typewriting machines. The very large number of possible 
variations from normal and practically perfect typewriting is so great in these 
five kinds of characteristics that to believe a similar combination might ac- 
cidentally develop in a similar machine is almost silly. 

Here, as in all matters of identification, the calculus of probabilities must 
be known and: understood. Say, for example, that we consider only one 
peculiarity from each class, and that each 250th machine will have that same 

jarity and to the same degree, (which in itself is a foolish supposition, 
except for illustration) then to find another machine with only these same 
five characteristics appearing in each 250th machine would necessitate the 
grouping of 976 billion, 562 million, 500 thousand machines before two 
machines would have the same five characteristics by accidental coincidence. 
And this upon only five variations, one from each class. This figure is in- 
conceivable, for the combined production of all the factories of the world 
has not produced any such number of machines. Appreciating the fact that 
there may be not merely one characteristic in each class but many, then the 
combination of a considerable number of them makes the positive identifica- 
tion of typewriting an absolute demonstration. 

There are many instruments and much apparatus that is extremely valu- 
able to those who attempt document identification. This equipment should 
be acquired and its use and manipulation thoroughly understood by one who 
is attempting seriously, accurate document identification. Only one reference 
need be made to illustrate this last statement. Many forged signatures are 
identified as genuine by those who are said to “know handwriting” of the 
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true writer. These individuals may in some cases be honest enough in their 
belief, but their opinion is based upon too limited an observation of the sig- 
nature. They have concluded from a consideration of general appearance 
alone, that the disputed signature is in fact genuine. We have all heard many 
witnesses testify that they believed a signature genuine, because it “looks 
like” the genuine and admitted handwriting. But, this must of necessity be 
true of the spurious signature also, or it could not accomplish its purpose. 
Every fraudulent signature must look sufficiently like the genuine to some- 
one so that this person will be fooled into ‘thinking it genuine. The most 
natural thing then, is to attempt to cause the spurious signature to appear 
like the genuine, to resemble it in general appearance. However, even the 
casual and naked eye observation of some disputed signatures clearly shows, 
to an intelligent observer, a faulty line quality which in almost every case 
is an inherent attribute of forgery. With proper equipment no naked eye or 
casual inspection alone need be relied upon. The testimony of those witnesses 
who base their conclusions upon a limited amount of standard and admitted 
handwriting or upon a few characteristics only, should be received by Courts 
with great care; for it is certainly true that the signature which “looks like” 
the genuine, but is in fact spurious, is the most dangerous. 
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eAn Analysis of the Various Bases of Tort Liability 


By Harry G. Wires, ’41 
Kansas University School of Law 


The field of tort law deals with situations in which one citizen or per- 
son seeks compensation for losses sustained allegedly by reason of the acts 
or operations of others: Farmer A blasts on his own land in a prudent and 

manner, but a stray rock finds its way across his line and breaks a 
window in B’s house. A is liable in New York for the damage done, irre- 
ive of his cautious and careful manner. In Kansas, all cases involving 
ge caused by blasting are concussion cases, and in those cases he would 
not be liable unless B proved that the injury resulted from negligence in 
doing the blasting. (We shall have to wait for the case in which a trespass 
occurs); A leaves his weapons about and B knocks them over so that they 
kill or hurt C. A is liable; A casually steps out on his back porch, shoots at 
a bird, and to his surprise, hits a bystander in a neighboring yard. A is liable; 
Patient A, during an epileptic fit chokes and strangles B, who is trying to 
assist her and is ignorant of the coming of such an attack. A is liable, irrespec- 
tive of mental incapability. 

Whence came these decisions? Why? Upon what presuppositions are 
they dependent? The law did not begin with a theory and we have respect- 
able authority that it has never worked one out.’ But, this is no reason why 
the legal scholar should not dig in and try to find out. Coming right down 
to it, it is a practical matter, and the only way to find out about it is to examine 
the cases for the underlying theory. As Holmes suggested, we can at least 
point out a tendency, and then justify it.? To this problem I now direct your 
attention. 

The law of torts has ever been a dynamic body of principles and rules, 
now setting one standard of conduct, then swinging back in pendulum fash- 
ion to a wholly different level by which) one must govern himself in his 
undertakings. It has been an evolutionary process, changing as the people 
change, and ever reflecting, roughly, the public conviction on the point at the 
current time. In other words, our question is at any stage in the evolutionary 
process, “What are the elements of the defendant’s conduct which must all 
be present before liability is present, and the presence of which will com- 
monly make him liable for such damages as reasonably follow his conduct?” 
__ The law of today has divided the cases into categories. They are, accord- 
ing to Wigmore, roughly as follows: 

1. Where source of harm is purely misadventure, as where a customer is 
handling a supposedly unloaded gun in a gun store, and it goes off and 
injures the clerk. 

2. Where there is no design or intent, but culpable want of care is found. 


3. Where no design or intent exists, and yet no inquiry into the actor’s 
carefulness is allowed—in other words, where he does the specific 


1. Holmes, ‘‘The Common Law,’’ p. 77. 
2. Holmes, supra, note 1, p. 78. 
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harm-initiating act “at his peril,” as where he fires a gun in the street, 
or cuts grass or sells goods which prove to be those of another. 


4. Where there is actual intent for harm existing.® 
Wigmore points out that primitive law knew nothing of these refinements, 
It made no inquiry into negligence, made no issue of the presence of intent 
or design, did not even distinguish between intentional and accidental. The 
indiscriminate liability of primitive times stands for an instinctive impulse, 
guided by a superstition, to visit with vengeance the visible source, what- 
ever it might be, of the evil result.‘ 

The two extremes of our problem are fairly clear, but the middle ground 
is rough. To understand the concepts and to see the various principles of so- 
called natural law which have resulted in concepts of liability, the excep- 
tions to these concepts, which exceptions are really concepts in themselves, 
we must look into the history of tort law and follow it through the transi- 
tional period. We must follow the attempts to temper and refine the law, 
and adjust legal rules to considerations of fairness and social policy. 

Littleton, J., in 1466, disclosed the theory of the law in the 15th century 
by the statement, “If a man is damaged, he ought to be recompensed.” Also 
by his statement, .“In all civil acts the law doth not so much regard the in- 
tent of the actor, as the loss and damage of the party suffering.”® 

Rede, J., in following the argument of Fairfax some forty years before, 
stated in 1506, “In trespass the intent cannot be construed; but in felony it 
shall be, as when a man shoots at butts and kills a man, it is not felony. But 
when a man shoots at butts and wounds a man, though it be against his will, 
he shall be called a trespasser against his will.”* 

What are the factors which added together resulted in such a concept of 
liability? Delving into the history of the old English law, around the time 
of the Anglo-Saxons, we find that the main principles upon which liability 
for wrong-doing is based! are the logical outcome of the blood feud, and 
of “bot” and “wer,” when the main idea and object of the law was to sup- 
press the blood feud by securing compensation to the injured person or his 
kin. It was to the feelings of the injured person, or his kin, that attention 
must be directed, rather than to the conduct of the wrongdoer. The idea was 
to insure peace and’ make sure that neighbors or relatives did not enter into 
the feud.’ As Pound stated it, “In primitive law the end is simply to keep 
the peace—the legal order a peaceable order at any cost. It attempted noth- . 
ing more than to furnish the injured person a substitute for revenge.”*® 

Until lately, the substantive law has been approached only through the 
categories of the forms of action. Ames, J.B., points out to us a case not 
quite 600 years old where action of trespass came to the King’s Bench for a 
battery.” The jury found that the plaintiff was beaten, but that this was 


8. he gg ‘*Responsibility for Tortious Acts,’’ Selected Essays on the Law of Torts. p. 19. . . It 
be noted that in Wigmore’s classification, catagory 3 must necessarily cover a wide selection 
of cases, such as: panies. insane persons, dangerous animals, crude oil, etc. 
- Wi su no s 
: EBs eas Wt, wl 8, AD, 2406. 
. Y¥.B. 21 Hen. » pl. 5, “ 
 F Bol bf English Law (1928) 50-56. 


. Pound, ‘‘The Spirit of the on Law’’ (1921) 865. 
. Ames, J.B., ‘‘Law and Morals,’’ Selected Essays on the Law of Torts, 1924, p. 1. 





Tue Various Bases or Tort Liasitiry 233 


because of his assailing the defendant who had acted in self-defense, and 
that the action was brought out of malice. Nevertheless, it was adjudged 
that the plaintiff should recover his damages according to the jury’s verdict 
and that the defendant should go to prison. The defendant had committed 
the act of battery, therefore he must make reparation. He was not permitted 
to justify his act. Such a decision indicates the degree to which procedural 
law dominated the substantive law. In the above case, all the necessary ele- 
ments for an action in trespass were present, so regardless of reason or de- _ 
fense, the defendant must pay for his trespass. (It is without the scope of 
this article to discuss the various types of defense such as “consent,” “con- 
tributory negligence,” “self-defense,” etc., however, it is well to note that “self- 
defense,” one of the first accepted defenses, had become a bar to an action for 
battery by 1400.) 

Irrespective of what may be the correct original basis of tort liability, it 
cannot be denied that the justices of the common law viewed the primitive 
law of England as grounded in the theory of absolute liability, following the 
principle that, “A man acts at his peril.” Every departure from the rule of 
absolute liability was heralded as a long step in the “moralization” of the 
law. Each step in replacing the unmoral standard of acting at one’s peril 
with the ethical standard of reasonable conduct was considered a victory for 

ive law. We have one authority, Winfield, who expresses the opinion 
that the idea of absolute liability is a myth.’* While his arguments may have 
some merits, we must not be driven from our path by one bump. 

In spite, however, of all the arguments which may be argued for the 
rule that a man acts “at his peril,” very eminent courts have rejected it, even 
under the old forms of action. As early as 1616, in Weaver v. Ward," on de- 
murrer, the court recognized as an excuse, “utterly without his fault.” In 
1647, in Smith v. Stone,” the court excused the defendant when he was car- 
ried upon the land of another by force, because it was not his “voluntary” 
act. In 1682, in Dickinson v. Watson,” where defendant accidentally dis- 
charged his gun, he was held liable but “unavoidable necessity” was recog- 
nized as an excuse. In 1695, Gibbons v. Pepper,"‘ the defendant tried to justi- 
fy a battery, which was bad pleading, but the court recognized “inevitable 
accident” as a good defense. 

Why this apparent change of basis for legal liability? Again, let us go 
behind the stage and see what was underlying this departure from a principle 
which had become so well settled. In the early days, men and countries 
were more independent. Nations were in a sense totalitarian and the main 
purpose of the law and government was to keep peace among the citizens. 
Then came the 18th century with the Industrial Revolution, accompanied by 
a change in the attitude of both governments and men. 

Nations began to specialize. There was an intermingling which made 
one nation dependent on another nation, and forced one man to look to 


10. Winfield, ‘‘Myth of Ar en Liability,’’ 42 L.Q. Review 87. 
11, K. B. Hobart 184 (1616). 

12, iM ove 65 beg 

18. . T. Jones 205 (1682). 

14, EB” 1 Lord Raymond 88 (1695). 








234 The Journa 


other men. Internationalism began to appear on the horizon. Freedom of 
enterprise was the key to industrial supremacy, and consequently the rigid 
rules of liability were loosened to meet the needs of the times as felt in the 
minds of the people. 

Finally a case came up in 1891, in the Queen’s Bench, Stanley v. Powell," 
which required the court to decide whether the old rule of strict liability was 
still in force or must give way to a rule based upon moral culpability. The 
defendant, one of a hunting party, fired at a pheasant. The shot glanced 
from the bough of an oak tree and penetrated the eye of plaintiff, destroy. 
ing sight. The court instructed, “A trespass to the person is not actionable if 
it be neither intentional nor the result of negligence.” The plaintiff was re- 

uired to prove that he had exercised due care in doing an act which had 
directl y injured the plaintiff. 

In the United States, some forty years previous, the same conclusion was 
reached in Brown v. Kendall,’* 1850, when Shaw, C. J., considering the facts 
where the defendant, while trying to separate two fighting dogs, raised his 
stick over his shoulder in act of striking and accidentally hit plaintiff in the 
eye, inflicting severe injury, settled the question by the language, “Although 
the defendant was bound by no duty to separate dogs, yet, where the act is 
lawful, the defendant is not liable unless he was wanting in the care which 
men of ordinary prudence would use under similar circumstances, and the 
burden of proof of such care is on the plaintiff.” The doctrine of Brown v. 
Kendall was followed in Connecticut, Morris v. Platt,” in 1864, where a man 
fired a pistol in lawful self-defense and hit a bystander. The foundation of 
liability in trespass as well as case was said to be “negligence.” The Supreme 
Court of the United States has given the sanction of its approval to the same 
doctrine in the Nitroglycerine Case, Parrot v. Wells,"* by the language, “The 
mere fact that the injury has been caused is not sufficient to hold them. No 
one is responsible for injuries resulting from unavoidable accident, whilst 
engaged in a lawful business.” 


A leading Kansas case, Bolin v. Ballinger,’® imposed a duty on one who 
fires a gun (within a city) to assure himself that there is no person who might 
be injured thereby within gunshot range. The court held to not do so was 
negligence, and defendant would be liable. The court in this case went on 
to say, “Fire-arms are recognized as such dangerous instrumentalities that, 
where a person has a gun in his hands, and it is discharged, even accidentally 
and unintentionally, he is held liable for injuries caused thereby, unless he 
by whom it was discharged shows that the discharge was absolutely without 
his fault, and that it happened by inevitable accident.” So, if the defendant's 
operations or conduct are extra-hazardous, the liability for negligence ap- 
proaches the absolute liability rule. 

It is pretty well established that the rule of absolute liability as to injury 
to the person has been departed from. However, with only a few excep- 


15. 1 gs. 86 (1891). 

16. 6 h. (Mass.) 292 (1850), 60 Mass. 292. 
17. 82 Conn. 75; 84 et seq, A.D. 1864. 

18. 15 Wall. 524 (1891). 

19. 181 Kan. 685, 293 Pac. 472 (1930). 
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tions, the rigidity has remained in those cases in which ;realty is involved. 
For the last thirty years the rule of Fletcher v. Rylands,” 1911, as presented 
by Mr. Justice Blackburn, has governed those cases falling outside the test of 
due care under the circumstances and dealing with realty. The decision, on 
appeal, was affirmed by the House of Lords, that, “Any person who for his 
own purpose brings upon his land and collects and keeps there, anything 
likely to do damage and mischief if it escapes, must keep it at his peril.” 

The eminent writer, Bohlen, points out the persistence of the strict lia- 
bility doctrine as to civil cases involving realty in his article on Rylands v. 
Fletcher, when he makes the statement, “In trespass to real property, in 
nuisance, in case for the harm done by the spread of fire, except where modi- 
fied by statute, the defendant who is innocent of any intention to do harm is 
as liable today, no matter how lawful his use of his land or however care- 
fully he acts, as he was in 1461. Nor is the persistence of this conception 
attributable to any social rigidity peculiar in actions in which! redress was 
had.”**_ The Kansas law in this respect is in accord with Rylands v. Fletcher, 
as decided by Berry v. Shell Petroleum Company.” This seems to be the 
law in general in both England and America. However, some American 
cases have taken exception on the ground that it is inexpedient because it 
operates as a clog to progressive use of land. In the “Boiler Case,” Losee v. 
Buchanon,” 1873, it was held that in such circumstances where defendant 
was engaged in something adding to the progress of society, he was not liable 
unless negligence or lack of due care was proved. 

So far, we have considered only what we might term the ordinary, pru- 
dent, average man, in possession of all his faculties, and his liability under 
certain existing facts. What about the infant and the insane person? What 
criteria shall measure their conduct? By hypothesis they cannot be at fault. 
They have no mental ability. Shall we merely impute the prudence to them 
which we require our proverbial “average” man to possess and go on from 
there, holding them responsible if it is violated? In general, this has been 
the way in which we have handled it. Back in 1874, McGee v. Willing,™ 
Justice Sharswood laid down an opinion, “An infant is liable for his torts, 
and if done with intention it is a clear case, although an accident resulting 
from negligence might not be imputed to an infant so young.” This de- 
cision is criticized severely on the point that he gave a child intent, and yet 
admits that he might not be held guilty of negligence. Shouldn’t the greater 
culpability include the lesser one of negligence? 

In Sauers v. Sack,”* (epileptic fit case), the court held the defendant liable 
for attack of the plaintiff, saying, “Intent is no ingredient of tort committed.” 
In Williams v. Hays,”* (Sea-captain case), the insane defendant was held liable 
for harm resulting from a failure to do what a normal person would be under 
20. 8 Hurlstone and Coltman 774 (1911). 

21. Bohlen, The Rule in Rylands v. Fletcher (1911), 59 U. Pa. L. Rev. 298-309. 
22. 140 Kan. 94, 38 Pac. (2d) 958 (1934). 

28. 61 N.Y. 476 (1878), 10 A.M. Rep. 623. 

24. 81 Leg. Int. 87 (1874). 


26. 834 Ga. App. 748 (1925), 181 S.E. 98. 
26. 143 N.Y. 442, 38 N.E. 449, (1894), 157 N.Y. 541, 52 N.E. 589, (1899). 
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a duty to do for the protection of the physical condition of the person or 


property of others. 

Examining the cases holding infants and insane persons liable, if under 
similar circumstances the normal man would have acted otherwise, we find 
that they are based to some extent on our persistent procedural mindedness. 
The courts have persistently confused the issue of direct and indirect injury, 
and have applied only the concept, originally universal in the field, where 
direct harm resulted, and the appropriate remedy was trespass.*” Most cases 
have based their decisions on the dictum of an old English case, Weaver v. 
Ward, supra, where it was said, “If a lunatic kills a man this shall not be a 
felony, because felony must be done animo felonico. Yet in trespass, which 
tends only to give damages according to a hurt or loss, it is not so.” Another 
principle responsible for the law on this subject appears in the dictum of 
Beals v. See,* “Where a loss must be borne by one of two innocent persons, 
it shall be borne by him who occasioned it.” And Cooley has given this 
statement vogue by adopting it in his treatise on the law of torts. 

If we take these criteria alone to base our decisions on, we are closing 
our eyes and letting the primitive doctrine of strict liability creep in under 
a new name and change of dress. However, in our attempt to oust our un- 
moral intruder, we must not be prudish and refuse to admit that there might 

ibly be some ground on which an insane person might be held liable for 

is torts. There are so many insane persons in the world that society should 
not be asked to carry the burdens resulting from their conduct falling short 
of that of the normal person. Kansas, while holding with the general weight 
of authority, has turned to the field of sociology and justified her decision on 
the ground of public policy, in the case, Seals v. Snow. The court gave four 
reasons for its decision: 


1. Where one of two innocent persons must suffer a loss, it should be 
borne by the one who occasioned it. 

2. Public policy requires the enforcement of such liability in order that 
relatives of the insane person shall be led to restrain him. 

3. Tort feasors shall not simulate or pretend insanity to defend their 
wrongful act, causing damage to others. 

4. If he were not liable there would be no redress for injuries, and we 
might have the anomaly of an insane person having abundant wealth 
depriving another of his rights without compensation. 


Tue Law or KaNsas ON THE SUBJECT 


We may best examine the Kansas law on the subject of tort liability by 
referring to the Kansas Annotations to the Restatement of the Law of Torts.” 
In his work on the subject, the writer points out that the court in Laurent v. 
Bernier,* said, “An action for battery is maintainable for a negligent wound- 

. See Bohlen, Studies in the Law of Torts, p. 571. Also, Shaw, O.J., in Brown v. Kendall, suprs. 
. 10 Pa. 66, 49 Am. Dec. 578 (1848). 
. Ist ed. (1879), a adie 
; fs “Moreau (Dean Kansas niv. Law School) Kansas Annotations, 8 Kans. Bar Jr. 239. 
. 1 Kan. 428 (1868). 
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ing,” fully accepting the definition of Bouvier’s Law Dictionary.” The early 
cases are sustainable on the theory of negligence, or on the familiar theory 
that one is deemed to intend the natural and probable consequences of his 

act. “In fact,” says Professor Moreau, “it is the only possible basis on which 
« quotation from Bouvier in Laurent v. Bernier, supra, can be justified.” 
That is, a shooting among people is such an unlawful and aatere act that 
the intent to harm can be found from the recklessness of the act. 

The Kansas Court is very strongly inclined to the doctrine of transferred 
intent, allowing the plaintiff to recover for results which are the natural and 

le consequence of any unlawful act.“ In Williams v. Townsend,* 
the intent to hunt illegally made the resulting shooting of the plaintiff unlaw- 
ful and intentional. (Professor Moreau is of the opinion that this is carry- 
ing the doctrine too far, and that the rule should be good only when holding 
a defendant liable for results which are truly the natural and probable ones 
of the unlawful act). In James v. Hays,** making an unlawful threat with 
a shotgun in the unlawful settlement of a boundary dispute made the result- 
ing shooting of the plaintiff an intentional tort. In Burnell v. Bradbury,*’ 
the intent to make an unlawful attempt to recover full possession of realty by 
force was carried over to the hitting of the plaintiff, and made such result in- 
tended. In Walbridge v. Walbridge,™ the court went so far as to say, “The 
question is not what the defendant intended, but what were the natural, prox- 
imate, or probable consequences of his wrongful act.” Looking at these de- 
cisions, it is not difficult to agree with Professor Moreau that Kansas seems 
to stretch the transferred intent theory a little too far, for while the very 
liberal definition of “battery” is accepted, yet, by such reasoning we almost 
invade the primitive ground of strict liability. The rule of Williams v. Town- 
send, supra, goes much farther than the mere probable consequences. 

The law in Kansas concerning the liability of a landowner for that which 
he maintains on his land was considered earlier, Berry v. Shell Petroleum Co., 
supra, Kansas being in accord with the doctrine of Rylands v. Fletcher, supra, 
that he must keep it “strictly at his peril.” We considered earlier the Kansas 
concept of liability as to insane persons, finding it with the great weight of 
authority on the subject, but reaching the conclusion upon a more sound basis, 
Seals v. Snow, supra. In Bolin v. Ballinger, supra, we saw that where a per- 
son fires a gun, a duty is imposed upon him to make certain no one is within 

range of the gunshot, and to not take such precaution is negligence. 

oe The blasting cases now need a little attention. There is a division of this 
classification into two categories: 1. Where actual physical damage results, 
such as throwing of stone, dirt, gravel, etc. 2. Concussion cases, where dam- 
age is caused by the vibrations caused by the blasting. The leading case of 
the first category is that of Hay v. Cohoes Co.,** 1849, in which the court held 


33. Bouvier's Law Dictionary (8 ed.) Vok 1, 881, defines ‘‘battery’’ as, ‘‘An unlawful touch- 
ing the person of another by the aggressor ‘alent, or any other substance put in motion by him. 
be y coh. Bye d Saceeed trem want of due care.’ 
Kansas = “execs: supra, note 29, Sec. 
1 
Pac > oat Qe). 
97 Pac. 5 (1904 
88. 80 Kan. 667, 108 Pes 89 (2000), 
39. 2 N.Y. 1569 (1849), 51 Am. Deo. 2 
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the plaintiff to be entitled to undisturbed possession of his land, and that he 
we not prove negligence in order to attach liability to defendant, where a 
quantity of debris was thrown upon plaintiff's land. The leading concussion 
case is that of Booth v. Rome etc. R.R.,"° where the court held “defendant not 
liable unless negligence is proved.” Kansas, in concussion cases, requires proof 
of negligence. Cases on the point are: City of Cherryvale v. Studyvin“’; Rost 
v. U.P. R.R. Co.“; Bacon v. Railway Co.“ As yet, Kansas has no cases where 
actual trespass is involved. 


Wuart Does THE Future Howp For THE Bases oF Tort Liasirry? 


Pausing and reflecting back over the life of the law, noting the evolu- 
tionary process through which it has traveled, it may be well to ask, “Just 
what does the future hold?” As was stated near the beginning of this an- 
alysis, there is no theory of law by which we might systematically predict 
what is to come. Again, quoting Holmes, “About all that can be done is to 
point out a tendency and then justify it.” 

At the present time a tendency is manifesting itself which some writers 
think is leading us back to possibly absolute liability, or at least strict liability. 
The most striking examples of liability without fault in modern times are due 
to legislation. Enactments are creeping into the statute books which raise 
the presumption of negligence. Indeed in some instances, it is made con- 
clusive. Cases of nuisance, defamation, keeping of wild animals, use of high 
explosives, and the growing range of the responsibility of the employer under 
the Workmen’s Compensation Acts are familiar examples.“ Perhaps it is 
more correct to say these cases are not liability cases at all. Industry is simply 
charged for its wrecks. 

Why this apparent reversal back over the road which we have just come? 
Can there be a reason given to justify it? Whence arose the movement for 
such backward-moving legislation? At first glance it would seem that civili- 
zation is beginning to slip back into the mire from which it had such a time 
extricating itself. Again, let us go beneath the surface and get at the roots 
of our situation. 

Looking objectively at the path which our law has taken, we see that 
as the various interests, individual, public, economic, social, etc., of the people 
have fluctuated, the law has expanded to take care of such fluctuations. Pound 
puts it, “From a social-utilitarian standpoint the history of the law is a record 

» 1e°man’ 268° 91 Pac. 60. (1907). 
. 95 Kan. 718, 149 Pac. 679 (1915). 


. 109 Kan. 234, 198 eg By = 
. Holmes, The Common Law, p. 78. 
. Harris, Liability Without Fault, 6 Tulane Law Review 387. See: Sec. 8782 Ohio Gen. Code p. 
1926. For an enactment imposing absolute liability for i 
tions have been made deeper than a given depth, regardless of diligence and care displayed. 
held by Foss-Schneider Brewing Co. v. Ulland, 97 Ohio St. 210,,119 N.E. 454, (1918), the court 
sa. , ‘Where owner of s lot in a municipality excavates to a depth greater than 9 feet below 
the curb of the street on which his lot abuts, and such excavation causes damage to any 
house, or other building upon the lot adjoining thereto he is liable in a civil action to the parties in- 
jured to the full amount of such damage, regardless of whether he is or is not guilty of any 
negligence in making excavation or in the construction and maintenance of any wall placed therein.’’ 
See: Okla. Sec. 3851 Comp. Statutes (1921), ‘‘Any R.R. Co. operating any line in this state shall 
be liable for all damages sustained by fire ting from me Sag road .. . ‘whether same 
be due to ligence or not,’’ ng case f v. Coyle, 121 Okla. 228, 249 Pac. 947 (1925). 
. Vold, ‘‘The onal Perspective for the Law of Torts,’’ 14 Neb. Law Bulletin 217 at 230. 
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of continually wider recognition and more efficacious securing of social in- 
terest.” 

It was Francis Bacon who said, “He that will not apply new remedies 
must expect new evils.” The new concept of liability is largely due to the in- 
troduction, in recent times, of new methods of industry. The use of modern 
agencies, especially steam and electricity, has led to great changes in the modes 
of manufacturing and transportation. Workmen are now frequently em- 

loyed in large masses, so that the personal supervision of the employer is no 
Digg possible. The danger of serious harm to the workman in some modern 
undertakings was at first much greater than under the old forms of industry, 
and it was more difficult to prove fault on the part of the employer. (It has 
been estimated that in about one-half of the accidents to workmen it is im- 
possible to prove fault on the part of anyone.) The accidents are not infre- 
quently due to dangers inherent in the method of work, and the damaging 
results may be viewed as “inevitable” in the broad sense of the term.“ 

There has been a reversal in the opinion of the public. The “welfare 
of the people” is now uppermost in the minds of the majority, instead of 
“progressive industrialism at any price.” Pound said, “Law, as it is modernly 
conceived, is a product of changing social conditions. A sufficiently settled 
public conviction will always manifest itself and become reflected in, and 
enforced by the law.”** In his spirit of the Common Law, he says that the 
law is now in a stage of maturity, the watchwords now being “equality,” and 
“security”; that there is bound to be a stiffening process to attain such ends, 
and that as this stiffening process, by which the undue fluidity of law and 
over-wide scope for discretion involved in the identification of law and morals 
are gradually corrected, there comes to be a body of law with the stable and 
certain qualities of the strict law, yet liberalized by the conceptions developed 
by equity and natural law.” 

We have carried our nationalistic idea of collective enterprise to a point 
where it is able to care for itself, now we must look to the individual, basing 
our principle on the social compact idea, and consider what gives the most 
good to the greatest number. The nature of our society has become complex, 
the rural district of the 19th century is now the metropolis of the 2oth cen- 
tury, wherein the contact between man and man is multiplied at an exceed- 
ing rapid pace. Consequently, society has conceived the idea of including 
compensation for normal damages in the profit and loss statement as part of 
operating expense. In other words, activities are thus made to bear the loss 
they cause, as part of their operating expense. This conception is consistent 
with our modern day belief that if a thing cannot stand on its own feet, do- 
ing socially more good than harm and yielding a positive quantity to society, 
it should not exist. 

The Workmen’s Compensation Acts make the employer liable, irrespec- 
tive of fault, for injury or death of employees occuring in the employment. 
Such state statutes are constitutional, being a proper exercise of the police 


47. Pound, ‘‘Spirit of the Common Law,’’ p. 207. 

48. feed Re to Workmen’s Compensation Acts,’’ 27 Harv. L.R. 235. 
49. Pound, ‘‘Interpretations of Legal History’’ (1923), 92, 97-99. 

60. Pound, ‘‘Spirit of the Common Law,’’ p. 142. 
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power to protect the employer from exorbitant recoveries, the employee from 
costly litigation, and the public from the burdens of ordinary incident to in- 
dustrial accident.” 

Professor Freund justifies the modern Workmen’s Compensation Acts by 
an analogy to the doctrine of old maritime law as to seamen. He says: 


“We must remember that the law which ruled the most hazardous 
trade of earlier ages—that of the mariner—the common maritime law, 
established the duty of relief after an accident, at least to some extent, 
and had the risk of industrial accident during the formative stages of 
the common law been as common and urgent on land as it was at sea, 
or as it is in many industries today, it is safe to say that the common 
law legislation would have developed a similar liability. That the lia- 
bility is now proposed to be extended beyond the period of disability, 
or in case of death, to the relief of dependents, constitutes a difference 
of degree and not of kind; the principle of liability is the same.”™ 


And so, while these few examples do show a tendency for the old strict 
liability rule, they cover only a small fraction of the whole field of tort. 
Further, they are conclusions arrived at by wholly different reasoning, justi- 
fied on a theory of social compact. 

Whatever the future holds for the bases of tort liability will depend upon 
the social and economic cqnditions at any given time. It is obvious that the 
spirit of reform which, during the last 600 years, has been bringing our system 


of law more into harmony with moral principle, has not yet achieved perfect 
work. 


1926), 17. 
Comm., p. 268 and p. 260; also, 6 Ill. Law Rev. 485; 2 Amer. 
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(onveyances of Oil Royalties and Mineral Fee Interests 
in Kansas 
By H. H. Lesar 
Assistant Professor of Law, University of Kansas 


I. 

When oil and gas cases first began to arise, the use of varied analogies 
led different courts to conclude that the landowner’s interest in these sub- 
stances under his land belonged in the ownership, qualified ownership and 
non-ownership classifications. Although these conclusions caused some vari- 
ation in the results in particular cases, they did not seriously affect the capacity 
for enjoyment. No matter what the theory, the landowner actually has been 
able to do the same things in all states. In addition to other legal relations, 
he is held to have a right to take oil and gas by operations conducted on his 
own land, subject to certain restrictions or duties imposed i in the interest of 
conservation and protection of correlative rights,’ a right that others shall 
not take by such operations, and a right that other owners, in reducing their 
oil and gas to possession, shall not injure the common source of rag 
Certainly these legal relations with respect to oil and gas are property. 
Kansas court refers to this aggregate of legal relations as ownership. Vinpeical 
facts, the nature and location of these substances and their tendency to move 
to points of lowest pressure, prevents the ownership of oil and gas being as 
complete as in the case of ownership of coal and other solid ‘minerals. So 
all courts in the absence of statutes permit a landowner to take oil and gas 
through wells on his land, though in so doing he draws some of the product 
from under his neighbor’s land, provided he is not destroying the common 
source of supply or reservoir. The use of the term ownership to describe 
Sie tiaed vabetainoed thie abdeuente With eexpact tw oll sad gun ic ontidecney, 
however, and avoids many needless legal disputes as to the form of ex- 
pression of purposes in conveyances. 

The landowner can sever the title to the minerals from the title to the 
surface by a grant of the minerals alone or by a grant of the surface except- 
ing the minerals. This is summed up by the court in Shaffer v. Kansas Union 


Royalty Co.:* 

“It is well settled in this state that petroleum and natural gas are 
minerals and as long as they remain in the ground are a part of the 
realty and belong to the owner of the land. This is true notwithstand- 
ing the fact that they are fugitive fluids. When land contains minerals 
there may be separate ownership of the minerals in one person and the 
remainder of the land in another. This separate ownership may be ac- 
complished by the owner of the entire estate in the land conveying all 
of it except the minerals, or by conveying the minerals only. An owner 
> pean ibeimataliceaderan When he conveys but a part 


Conservation (November, 1937) 6 Kan. Bar J. 149, at 152 ff. 


Two Cases on 
1"Busimars,Oll and Gan (Porm. od. 1068) cc. 3-0, pasticnler 0 gga 62, 68, for a detailed 


of the landowner’s with il 
84, 88, 69 P. (24) y air (1987). ee 
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of it he may divide it vertically or horizontally, and he may convey 
full title, or a fractional interest in the whole or in any part.” 


Such a severance usually includes title to all the minerals, but the property 
in the oil and gas alone may be thus transferred.‘ If there is no express men- 
tion in the grant or exception of other legal relations necessary for the pro- 
duction of oil and gas, an easement in the surface for example, these relations 
are created by implication.’ There is a technical distinction between a reserva- 
tion, which was defined in the old cases as the creation of something new out 
of the thing granted, and an exception. It is a question of intention, and the 
intention found in most of these cases is that there should be an exception 
of a fee interest though the word used is “reserves” and though the language 
expressing the retention of the interest is popularly characterized as a “reserva- 
tion.’ 

Actual development of the property is usually carried out by persons 
who take “leases” from the landowners. The execution of an oil and gas 
lease, of course, changes to some extent the legal relations of the owner with 
respect to the oil and gas lying underneath his land. The intention of the 
parties to such a lease is that the lessee shall develop the land and that the 
lessor shall receive a portion of the oil and gas produced, generally one-eighth, 
or the value thereof. The Kansas court has consistently held that the lessee 
receives the exclusive privilege to take oil and gas and that his interest is a 

rofit @ prendre, an interest in real property.° The fact that the interest has 
Raat taxed as personal property is immaterial. This taxing statute’ had been 
preceded by decisions holding that the lease was not a severance of title to 
minerals within the meaning of the statute’ providing that, when the fee 
to the surface is in one party and the “right or title to any minerals therein 
is in another,” the right to the minerals should be valued and listed for tax- 
ation separately from the surface. The court merely construed the latter 
statute to apply only where the ownership of the minerals and the surface 
rests in different persons.” Since the court states that the landowner owns the 


4. Kurt v. Lanyon, 72 Kan. 60, 82 Pac. 459 (1905) (exception). 

5. 1 Summers, Oil and Gas sec. 133, cases cited in n. 16. See also infra, note 39. 

6. Moore v. Griffin, 72 Kan. 164, 168, 83 Pac. 395, 396 (1905). 

7. An exception was found in all these cases: Garrett v. Kansas & Texas Coal Co., 70 Kan. 649, 79 
Pac. 150 (1905); Kurt v. Lanyon, 72 Kan. 60, 82 Pac. 459 (1905); Moore v. Griffin, 72 Kan. 
164, 88 Pac. 395 (1905); MacLorinan v. Finley, 124 Kan. 637, 261 Pac. 587 (1927); Brooks 
v. Mull, 147 Kan. 740, 78 P. (2d) 879 (1938). See also J. R. Crowe Coal & Mining Co. v. At- 
kinson, 85 Kan. 357, 116 Pac. 499 (1911), where the question was adverse possession of the 
minerals after the reservation; Roth v. Huser, 147 Kan. 433, 76 P. (2d) 871 (1938), where a 
reservation of the ‘‘mineral d ts’’ was heid to include title to the oil and gas. 

. B v. Empire Gas and 1 Co., 120 Kan. 602, 245 Pac. 107 (1926); Burden v. Gypsy Oil 
Co., 141 Kan. 147, 40 P. (2d) 463 (1935); see Poole, The Nature of the Lessee’s Interest Under 
an Oil and Gas Lease in Kansas (May, 1937) 5 Kan. Bar. J. 306. 

. Kan. G.8. 79-329 to 79-331. 

. Kan. G.S8. 79-420. 

. A fee, or an undivided portion of the fee, in the mineral estate, ted, from the surface, is 
within the statute: Cherokee & Pittsburg Coal and Mining Co. v. ard of Commissioners, 71 
Kan. 276, 80 Pac. 601 (1905); Richards v. Shearer, 145 Kan. 88, 64 P. (2d) 56 (1987); Shaffer 
v. Kansas Farmers Union Royalty Co., 146 Kan. 84, 69 P. (2d) 4 (1987); Hushaw v. Kansas 
Farmers’ Union Royalty Co., 149 Kan. 64, 86 P. (2d) 559 (1939). 

Oil and gas leases are not within the statute: Kansas Natural Gas Co. v. Board of Comm'rs 
of Neosho County, 75 Kan. 385, 89 Pac. 750 (1907); Finch v. Beyer, 94 Kan. 626, 146 Pac. 
1141 (1915); Hover v. McNeill, 102 Kan. 492, 175 Pac. 150 (1918); Luman v. Davis, 108 Kan. 
801, 196 Pac. 1078 (1921). In Mound City Brick & Gas Co. v.. Goodspeed Gas & Oil Co., 83 
Kan. 136, 109 Pac. 1002 (1910), the court did hold a lease within the statute. See also Horville 
v. Lehigh Portland Cement Company, 105 Kan. 805, 182 Pac. 548 (1919). This case has been over- 
ruled, in effect though not expressly, by the above cases. G.S. 79-829 to 79-381 removes any 
need for discussion on so 

Royalty interests likewise are not within Kan. G.S. 79-420, but with leasehold interests are 
—_—, as Sus Kan. G.8. 79-829 to 79-881. See Robinson v. Jones, 119 Kan. 609, 

ac. . 
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oil and gas, the decisions are consistent with the conclusion that a lease cre- 
ates a profit, an interest in land, for such a result leaves the ownership of the 
minerals in the lessor. The legislature is free to adopt a different classifica- 
tion for purposes of taxation as long as its classification is not a clear and hos- 
tile discrimination against persons and classes.’ 

Having executed an ordinary oil and gas lease, the landowner still owns 
the minerals, subject to an exclusive right in the lessee to ‘produce for the 
duration of the lease. While the lease exists he has acquired other interests 
in return for his grant of the profit to the lessee. The usual lease provides 
not only for a royalty on oil, gas and casinghead gas, but also for delay rentals. 
As the term is commonly used, delay rental is a payment of money required 
in lieu of drilling under the “or” drilling clause, or a like payment required 
to extend the lease where no well is commenced or completed within the 
time stated under an “unless” drilling clause. In addition, a cash “bonus” 
may be paid the lessor to get him to execute the lease, and if this lease termi- 
nates he may be able to exact a similar cash payment from a person to whom 
he makes a later lease. The landowner should be able to transfer any or all 


of these interests. 
II. 


Consider first the royalty under the existing lease. Royalty, said the 
Kansas court, “is the compensation provided in the lease for the privilege of 
drilling and producing oil and gas, and consists of a share in the oil and gas 


produced.””* 

Occasionally it has been asserted elsewhere that the royalty is personal 
property. A proper analysis discloses that the royalty should be treated as 
rent. There is said to be a difference in that royalty contemplates exhaustion 
rather than use. The difference is not substantial. Rent is compensation 
for the grant of the right to possess and use land. Royalty is compensation 
for the exercise of the right to take minerals, a profit, and the incidental right 
to use such portion of the surface as is necessary for the enjoyment of the 
profit. In each case the interest, whether called rent or royalty, represents 
the compensation to the grantor for a grant to another of an interest in the 


grantor’s land." 
At common law rent, though incorporeal, was regarded as a thing issuing 
out of the land. It could be transferred only by a deed of grant, that is an 


12. For a frequently quoted passage on the wide discretion given the legislature in this matter, see 
Bell’s Gap R.R. Co. v. Pennsylvania, 134 U.S. 232, 237, 10 Sup. Ct. 533, 585 (1890). See also 
Heisler v. Thomas Colliery Co., 260 U.S. 245, 48 Sup. Ot. 83 (1922) (tax on anthracite coal, none 
on bituminous, held valid); Ohio Oil Co. v. Conway, 281 U.S. 146, 50 Sup. Ct. 310 (1930) (oil 
taxes at specific rates per barrel, graduated according to gravity, held valid). 

tainly there can be no question of the power in the situation at hand where the classi- 
fication is only for purposes of administration. 

18, Bellport v. Harrison, 123 Kan. 810, 255 Pac. 52 (1927). Im accord, see Anderson v. Allen, 129 

Kan. 502, 283 Pac. 509 (1930); Burden v. Gypsy Oil Co., 141 Kan. 147, 40 P. (2d) 463 (1985); 

Williams v. Gilbert, 146; Kan. 590, 72 P. (2d) 955 (1937); Serena v. Rubin, 146 Kan. 603, 72 

P. (2d) 995 (1987); Sledd v. Munsell, 149 Kan. 110, 86 P, (2d) 567 (1989); Davis v. Hurst, 
150 Kan. 180, 90 P. (2d) 1100 (19389). 

14. ‘‘In this connection we think the rentals and royalties from oil and gas leases to be thereafter 
executed by the defendants may be regarded as analogous to the product of the lands they owned 
and therefore assignable under that rule. Such payments are not entirely like the rents received 
under an ordinary agricultural lease, but they are compensation for the grant to the lessee of 
privileges with respect to the land and the minerals therei Pp tion) for rights carved out 
of the full Me poe = Age by the lessee, by a contract employing the usual means by which the 
owner of land underlaid by oil and gas a. AA upon that part of his P ga Miller v. Sooy, 
(Ok none A ia Pac. 140, 142 (1926). See also Alexander v. King, 46 F. (2d) 2385, 239 
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instrument under seal;”* for its recovery the owner of the rent, being seized, 
was entitled to bring the real actions appropriate to the recovery of land.'# 
Even when the contract element comes to be recognized and contractual 
actions are permitted, rent in many respects retains its former character be. 
cause of its close connection with the realty. So the benefit and the burden 
of the covenant to pay rent runs with the land, and the benefit of the cove. 
nant runs with the rent when the rent is severed from the reversion; and 
rent, unless expressly reserved, passes with a transfer of the reversion as an 
incident of the reversion, partaking of the nature of that estate.* If it is 
severed from the reversion, the rent partakes of the character of the estate 
from which it issues.’* 
There is no reason to treat royalty any differently, and it has been held 
that a transfer of the land which is subject to an oil and gas lease, no mention 
ing made of the royalty, carries the unaccrued royalty with it as an inci- 
dent.” As with rent, the royalty or a share of the royalty may be conveyed 
separately from the surface and the minerals.” The royalty then issues from 
a profit in the minerals (an oil and gas lease) in Kansas; it is an interest in 
land, and the benefit of the covenant in the lease to pay it should run with 
the royalty.” The purpose of the recording acts strengthens this conclusion. 
If the royalty were personal property, a mere chose in action, a conveyance 
of it would not have to be recorded. A subsequent purchaser of the land 
with no notice of the royalty assignment would, nevertheless, take subject to 
it. Where the prior assignment is of the whole royalty and the land is chiefly 
valuable for the mineral interest, the royalty may constitute the chief value 
of land just as a rent under a long term lease may represent the value of 
the land which is subject to that lease.™ Fairness to all parties concerned and 
the promotion of the public purposes of the recording acts requires that trans- 
fers of royalties be subject to those statutes. This does not mean that all in- 


terests in any way related to royalties are to be so considered. When rent 
15. 2 Blackstone, Commentaries 817; 1 Tiffany, Landlord and Tenant esta leo Of course, the 


instrament of aa would not now have to be under seal in Kansas. Pitts v. Milling Co., 


quoted infra, 
16. $8 Blackstone, Commentaries 170; Coke on Littleton secs. 588, 589; Holdsworth, Historicat In- 
troduction to the Land Law (1927); 2 Washburn, Real os oats 4 (6th ed. 1902) sec. 


1199. 
17. 2 Tiffany, Real — (2d ed. 1920) sec. 407; 2 Washburn, l Property (6th ed. 1902) sec. 
1201. See Pitts v. iillng Co., quoted infra, note 18. 

18. By Many, Landlord and Tenant (1910) p. 1100; 2 Tiffany, Real Property (2d ed. 1920) secs. 

‘In this state, the owner of land may carve out of his estate and transfer to another what- 

ever quantity of interest he desires. Adams might have deeded to Pitts the portion of the re- 

version exten to the iration of the lease, just as he might have d the entire rever- 

sion which would have rents to accrue. No particular form of instrument would be neces- 

sary to accomplish the and it would not be necessary that the age Be ‘under seal,’ 

Gr tint fh bo achmbwialged, wnlcar the pusdheaer. datinm te seceed. it, The subject, however, is 

not important. The assignment indorsed on the lease effected an assignment of rents to accrue 

to the end of thd term. Rents are severable from the reversion, and assignable, and whatever 

t accomplished or failed to accomplish, it was sufficient to place the assignee 

in the shoes of the assignor with respect to rent, lien of rent on c and: remedy for conversion.’’ 
Pitts v. Milli Co., 117 Kan. 626, 629, 283 Pac. 114, 116 (1925. 

. 2 Tiffany, Property (2d ed. 1920) sec. 408. 

% Hardeastlo v. McCluskey, 139 Kan. 757, 88 P. (2d) 127 (1984). After executing an oi] and gas 
lease, the landowner the land, the making no reference to the royalty. Later, 
the assigned the oil royalty. Held, —— s right to the royalties would ter- 

the execution of the sheriff's deed on failure to redeem from foreclosure of the 


note 18. 
, Oil and Gas secs. 553, 572; as to rent, see authorities cited supra, notes 17, 18. 
. For 6 Gone o problem with respect to rent, see 1 Tiffany, Landlord and Tenant (1910) 


is , The Nature of the Property Interests Created By an Oil and Gas Lease in Texas 
(1928) 7 Tex. L. Rev. 1, 87 ff. . 
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has accrued it becomes a chose in action. Oil when severed is personal prop- 
erty. An accrued royalty is personal property; and an agreement to pay a 
certain sum of money and transfer a certain number of barrels of oil out of 
oil to be produced is not a contract relating to the sale of real estate.* An 
snaccrued royalty is an interest in land.”* 

Attention is again directed to the definition of royalty adopted by our 
court. It means a share of the oil and gas and has been held not to include 
either a cash bonus or delay rentals.** The conveyance should expressly re- 
fer to these payments if they are to be included in the transfer of a royalty 
under an existing lease. 










eesna?s 9? Bsa. 





II. 


Where the landowner has not yet made an oil and gas lease he may 
desire to convey a royalty under a lease to be executed. Or, the land being 
under lease, he may wish to convey a royalty under the present lease and 
also under any future lease. 


A transfer of the latter type was before the court in Miller v. Sooy.* The 
contention was made that the deed, in so far as it related to royalties from 
a lease not in existence, was void because it amounted to an assignment of 

-a mere possibility or expectancy. The court, mentioning the analogy to rent, 
upheld the validity of the deed upon the ground that it was an assignment 
of the future products of the land in which the grantor had a present in- 
a The suit was between the grantee and the grantor, and the court 
out that it was immaterial whether the rights of the grantee were 
=~ or equitable. Subject to certain rules of policy, i.c. restraints and per- 
petuities, the owner of the land is free to create future interests in it. There 
is no reason why the interest limited to take effect in enjoyment in the future 
must be a possessory estate; it may be a profit, a rent or a royalty.** The con- 
veyance of the royalty from future leases, being a conveyance of an interest 
in land, is subject to the recording act. The legal or equitable character of 
— interest thus is immaterial, but the same reasoning leads to the 
usion that the interest is legal. In the Miller case the court added that 
there would be no difficulty in interpreting the assignment as a contract to 
pay the grantee half the rentals and royalties as they matured. The dual 
character of the ordinary rent as a thing and as a covenant running with the 
land should be recalled. As to future leases, however, there is no present cove- 
nant by any lessee to pay a royalty. Although transfers of this character are 
rarely used in the United States, A, owning land in fee, could convey to B 
a rent charge in fee with a covenant to pay. The rent charge is regarded as 
an interest in land, and the burden of the covenant to pay it runs with the 
land land upon which it is charged.*° The grant of a royalty under a future lease 
25. McOree v. McCrae v. Bradley Oil Co., 148 Kan. 911, 84 P. (2d) 866 (1938). 


‘‘Perhaps it may be safely asserted that x iy age is usually real property, but that royalty 


” oil is personal property. 3 rs, Oil and Gas p. 
27. Davis v. Hurst, 150 . 180, 90" P. (24) 1100 * 1989). As to other jurisdictions, see 3 Sum- 
Oil and Gas sec. 607. 
28. 120 Kan. 81, 242 Pac. 140 (1926), oe supra, note 14. 
29. See 1 Simes, Future Interests (1936) sec. 228. In Barber v. Rowe, 200 App. Div. 290, 193 N.Y. 
— a ye Dep't Be gl — 235 is NY, 648, 189 WE. 730" (193s), future interests were 
was a charge 
80. 2 Tnifen, Sar esae (2d ed. 1920). p. 1474; Id. sec. 404. 
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is similar as to the mineral estate. There may be a covenant to pay the 
royalty, binding on the grantor, his heirs and assigns, including his later 
lessee. If the assignment is interpreted to include such a covenant, and this 
seems reasonable, there will be a covenant running with the land or the 
mineral estate. The decision in the Miller case as to the validity of a con- 
veyance of royalties under future leases is sound whether the transfer is viewed 
as a conveyance of a future interest in realty, a covenant running with the 
land, or both. 

A second contention in Miller v. Sooy was that the deed in so far as it 
granted a royalty under future leases contravened the Rule against Pe 
ities. The court concluded that there was no violation of the Rule, saying: 


“This contention involves the assumption that the obligations of 
the assignments run with the land and continue indefinitely. We think 
this assumption is not well founded. The assignments do not in terms 
bind the assignors’ successors and assigns. . . . We think the fair inter- 
pretation of the language is that it relates to leases made and to be made 
by the defendants and not to those which might be executed by subse- 


quent owners of the land.” 


Obviously, if the Rule against Perpetuities applied, the conveyance as so con- 
strued was valid since any interest derived from it was bound to vest in the 
grantor’s life. Under this construction, however, if the grantor later sold 
the land or, the existing lease having expired, decided to develop the property 


himself or to leave it undeveloped, the grantee would get nothing. This 
seems a not very satisfactory interest for one to buy. 

The construction adopted in the Miller case avoided any necessity for de- 
termining whether the Rule against Perpetuities would apply to a perpetual 
royalty. Assume that a grantor conveys a royalty, or a part thereof, under 
present and future leases, and makes it clear that the conveyance is binding 
on the heirs and assigns of the respective parties so that the conveyance covers 
all future leases no matter by whom they may be made. Does the Rule 
against Perpetuities render the conveyance invalid? There is no other author- 
ity directly in point and little authority as to analogous interests. While there 
was an adverse view, Gray suggested that contingent incorporeal heredita- 
ments were within the Rule; but he stated that rents, although they are in- 
corporeal hereditaments, may be fairly regarded as obligations for this pur- 
pose and not within the Rule.” It is true that the object of the Rule against 
Perpetuities is the furthering of alienability and not the prevention of re- 
mote performance of contracts. Still, if a contract hinders alienability of land 
it ought to be held to be within the Rule.” The royalty under leases to ‘be 
made in the future is contingent. The question should be, does such a con- 
tingent interest hinder the alienability of the land? The royalty does not 
carry with it the right to join in leases or to produce oil and gas. But the 
right to receive royalties gives the land at least part of its value, and the 


81. 120 Kan. 81, 84, 242 Pac. 140, 142 (1926). 
82. oo oe against Perpetuities (2d ed. 1915) sec. 316. See 2 Simes, Future Interests (1936) 


sec. % 
88. See 2 Simes, Future Interests secs. 511-513. 





a 5's 


=e Ov Emo ef Soe Beek oe 


er a a Se a a a ee ee ee ee ae. ae 





eae tt 8A SS «OC 








On Royatttes AND Minerat Fee INTEREST 247 


market for the land may be reduced by an outstanding contingent royalty 
interest. If so, this is a substantial impediment to alienability. A safe course 
would be to limit a conveyance of royalties under leases to be made in the 
future to a period within the Rule.** 


IV. 


Finally, just as before executing an oil and gas lease the landowner may 
convey or except the fee in the minerals, he can convey the oil and gas in 
place or a proportionate part thereof after executing an oil and gas lease. A 
common Kansas form used for conveying an undivided portion of the fee 
in the minerals contains: (1) A paragraph granting the interest (usually an 
undivided one-half) in all the oil, gas and other minerals “together with the 
right of ingress and egress at all times for the purpose of mining, drilling and 
exploring for oil, gas and other minerals and removing the same”; (2) a 
paragraph stating that the grant is subject to any oil and gas lease then exist- 
ing, naming the lessee if there is one, but :that it includes an interest (the 
same proportion as in the grant) in the oil and gas rents and royalties and 
delay rentals that may become due under the terms of the lease; (3) an ex- 
planatory paragraph to the effect that in the event the existing lease is ter- 
minated for any reason the grantee shall be entitled to the same undivided 
interest in all future rentals and bonuses; and (4) an habendum clause.* 

A grant of a right of ingress and egress as in this form will be found in 
most leases. The use of this provision in the form in question does not, how- 
ever, stamp it as a lease.** A deed purporting to grant all the oil and gas 
and other minerals under a certain tract of land was held to be a nullity in 
Morgan v. McGee," the court basing its decision upon the Oklahoma theory 
of non-ownership of oil and gas. According to the court, the only interest 
the landowner could convey was a right to take the minerals, and the court 
said that since nothing was granted it could not imply this right. The de- 
cision seems absurd. Regardless of the theory of ownership, no landowner 
can actually enjoy the oil or gas as such until it is produced, but the land- 
owner in every state has the right to produce. If he purports to sell the oil 
and gas in place, he should be held to have conveyed whatever legal rela- 
tions he has with respect to those minerals.** To avoid the effect of the Morgan 
case, it is obvious that where the land is located in Oklahoma a grantee of 
what we above have called a mineral fee interest must have included in the 
grant a right to use the surface to take oil and gas. In’ Kansas the court has 


88a. As to the method, sea infra, note 50 and text supported. 
34. Richards v. Shearer, 145 Kan. 88 P. (2d) 56 (1987); Shaffer v. Kansas Farmers’ Union 


, 64 P. 
Royalty Oo., 146 Kan. 84, 69 P. (2d) 4 (1937); Hushaw v. Kansas Farmers’ Union Royalty 
Co., 149 Kan. 64, 86 P. (2d) 559 (1939). 


85. See the cases cited in note 34. 
86. It may be noted that the common forma of oil and leases in Kansas do not grant the oil and 


8, or a portion thereof, but grant the land for the purpose of operating for oil and gas. See 
sas forms collected in 7 Summers, Oil and Gas secs. 1181-1186. a 

87. 117 Okl. 212, 245 Pac. 888 (1926). Yet the court admitted that, had the grantor excepted the 
= god gas from a grant of the land, an easement of ingress and egress to produce would be 

plied. 

88. Louisiana also recognizes the non-ownership theory. But in Hanby v. Texas Oo., 140 La. 189, 
72 So. 988, 984 (1916), the court said: ‘‘Conceding that the sale of an interest in the oil or 
gas which may be discovered beneath the surface of a ge ge tract of land conveys no title 
to any specific oil or gas, it nevertheless carries with it the right to make use of the surface 
of the land for the reduction to possession of the oil or gas that may be found; and, ‘in fact, the 
right last mentioned is alone conveyed in such case, since it is the only right, with respect to 
those fugitive products, that the owner of the land himself can be said to possess.’’ 











248 The Journa 


recognized that the landowner enjoys a qualified ownership of the liquid 
and gaseous minerals. He could grant the oil and gas, and undoubtedly the 
court would say the grantee receives an easement of necessity to enjoy his 
grant.” Nevertheless, caution would dictate that the grant of the easement 
be expressed. 

The grantee of the reversion or a part of the reversion in land subject 
to a lease secures as an incident the right to the rent reserved in the lease or a 
proportionate part of the rent. The same is true of royalties under an oil 
and gas lease. But royalties and delay rentals are mainly compensation for 
mineral rights. Where the mineral estate is severed from the fee in the sur- 
face, they should belong to the owner of the mineral fee and pass with the 
conveyance of that interest as an incident unless expressly excepted." If the 
conveyance is of an undivided portion of the minerals, the grantee becomes 
a tenant in common of the mineral estate with all the legal rights attaching 
to that relation. To avoid the representation of conveying something he does 
not have, the grantor naturally will make the deed subject to any existing 
lease. This shows no intention to except from the conveyance the royalties 
under that lease.“’ It does no harm, but may avoid dispute, to make this clear 
by a provision similar to the second paragraph in the form found in the 
Kansas cases. 


Each tenant in common of the mineral estate may develop the property. 
He may lease it. If he does lease, presumably he may bargain for the con- 
sideration he is to receive. His lessee will have to account to the other co- 
tenants for their portion of the oil and gas less the costs of production where 
there is no joinder in or ratification of the lease by them. Normally, how- 
ever, a prospective lessee will not take a lease unless all cotenants either join 
in or ratify the lease. The provision that the grantee shall be entitled to an 
undivided interest in rentals and bonus from any future lease is an explana- 
tory expression of the usual result where the parties are tenants in common." 


Modifications of this customary form have presented troublesome ques- 
tions. In a recent case the habendum provided that the grantee should hold 
the rights granted “for a period of fifty years and as long thereafter as oil 
and gas may be produced therefrom,” with covenants of warranty for the 
grantor and heirs to the grantee, its successors and assigns.” Similar pro- 
visions have appeared in other cases, and there is one “reservation” of like im- 
port.“ This is not the usual habendum for a fee interest. Logically, the land- 
owner who has executed an oil and gas lease should be able to convey ‘any 
estate in the minerals which he could convey in the whole of the land under 


. See Brooks v. Mull, 147 Kan. 740, 744, 747, 78 P. (2d) 879, 888 (1988). Most of the cases 
are age Mey the Oklahoma decision. Bee 1 Summers, Oil and Gas sec. 188, n. 16. 

. Elk Horn Corp. v. Slone, 210 Ky. 761, 276 8.W. 826 (1925); Wright v. Carter Oil Co., 97 
Okl. 46, 2283 Pac. 885 (1928); contra, Caruthers v. Leonard, 254 8.W. 779 (Tex. Com. App. 1928), 
criticized in 8 Summers, Oil and Gas sec. 608. 

. See 1 Tiffany, Landlord and Tenant (1910) p. 1105. 

. See Brooks v. Mull, 147 Kan. 740, 744, 78 P. (2d) 879, 881 (1938). 

. Hushaw v. Kansas Farmers Union Royalty Co., 149 Kan. 64, 86 P. (2d) 559 (1989). 

. Moos v. Landowners Oil Ass’n, 136 Kan. 424, 15 P. (2d) 1078 (1932); v. 

Kan. 429, 20 P. (2d) 510 (1988); Shaffer v. Kansas Farmers’ Union Ro: 

69 P. (2d) 4 (1987); Hushaw v. Kansas Farmers’ Union Royalty Co., 1 

559 (1939); v. Munsell, 

740, 78 P. (2d) 879 (1988) (reservation) ; 

56 (1937). Compare 8 v. Coal 


see Ri v. Shearer, 145 Kan. 88, 
Co., 107 Kan. 880, 191 Pac. 482 (1920), involving coal 
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similar circumstances. He could convey all of his remaining legal relations 
for a period of years.“ The habendum quoted above goes farther and pro- 
vides that, if oil and gas is being produced after the end of the period of 

the grantee shall hold his estate as long as production continues. Our 
court has indicated that this creates a determinable fee in the minerals, a fee 
subject to the limitation that the interest will terminate automatically at any 
time oil or gas is not being or ceases to be produced after the term of years. 
The grantor retains a possibility of reverter.“* This construction seems reason- 
able, for the reason that the possible ultimate duration can not be stated in 
terms of years or lives. As far as the benefits of ownership go, the grantee 
of an undivided one-half of the minerals under such an instrument is a 
tenant in common with his grantor for the duration of the grant. The bur- 
dens should be the same.’ While the habendum here is similar to that of 
the typical oil and gas lease, little difficulty’ should be experienced in: de- 
termining which interest is intended to be transferred.“ 

Despite these conclusions, a pertinent question is: Why should a grantee 
of an undivided interest in the minerals in place accept a deed containing an 
habendum clause limiting his interest in the event oil or gas is not being pro- 
duced at the end of a term of years? Several reasons could exist. One is in- 
clined to the belief, however, that the limitation has been placed in mineral 
deeds in Kansas upon the mistaken assumption that Miller v. Sooy** calls for 
the application of the Rule against Perpetuities to these conveyances. The 
Rule does not apply to a grant of a present fee interest in the minerals because 
the interest is vested; vested interests may be perpetual. The right to royalties 
from future leases is incidental to the fee.“* Even if one were dealing with a 
royalty under leases to be made in the future'and desired to limit it as to 
time to a period within the Rule, a necessary precaution, the habendum quoted 
above would not fulfill the purpose. There are no measuring lives and the 
largest gross period within the Rule is twenty-one years.” It could be for 
twenty-one years and as long thereafter as oil and gas is produced from any 
lease then in existence, because the right would necessarily be vested or ter- 
minated at the end of twenty-one years. 


Another provision that elicits a query appears in the deeds found in 


45. See Brooks v. Mull, cited in note 44. 

46. See the dissenting opinion of Justice Allen in Hushaw v. Kansas Farmers’ Union Royalty Oo., 
149 Kan. 64, 76, 86 P. (2d) 559, 567 (1939), ‘pointed out that the interest should be regarded 
as a fee on limitation and not a free subject to a condition subsequent. 

47. In Shaffer v. Kansas Farmers’ Union Royalty Co. and Hushaw v. Kansas Farmers’ Union Royalty 
Co., both cited supra, note 44, the question was whether the deeds were within Kan. G.S. 79-420. 
The court held that there was a severance within the meaning of ‘the statute. Obviously, for the 
duration of the grant, the grantee under these deeds has exactly the same rights as the grantor 

who retains the undivided one-half interest. They should be taxed ini the same manner; that is 


the effect of these decisions. 

48. Seldom would an operator develop the property for less than a seven-eighths working interest; 
a mineral deed of the sort here discussed rarely conveys more than one-half the oif and gas. 
An owner would be unlikely to reserve only one-eighth less the cost of production if an exclusive 
right to produce is given. While an owner of a part of the fee interest would be under no duty 
to develop the property, he would, as tenant in common, be under a duty to account to the 
grantor for his portion of the oil and one, less the costs of production. The lessee under an oil 
and gas lease has an exclusive right to e; either tenant in common may take oi] and gas. In 
the absence of an agreement to the contrary, a developing co-tenant assumes all the risk. Cov- 
enants of development, to pay delay rentals and as’ would stamp the instrument as a lease. 
The is aware of these distinctions: Brooks v. Mull, 147 Kan. 740; 744-745, 78 P. (2d) 


court 
879, 881 (1988). 
49. note 28. 
49a. See supra, note 20. 
50. 2 Simes, Future Interests sec. 498. 
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Shaffer v. Kansas Farmers Union Royalty Company and in Hushaw v. Kansas 
Farmers Union Royalty Company." The deeds were in the usual form for 
conveying an undivided mineral fee interest but limited the grant to a period 
of years and thereafter. In addition there was a statement that the convey- 
ance should be subject to any existing mortgage on the land and “at all times 
be subject to inferior and subordinate to any future mortgage which may be 
applied for and placed on the land by the grantor herein...” Of this pro- 
vision the court in the Shaffer case said:* “The most we can see in this pro- 
vision is that it is consent ‘on the part of the grantees that their property, 
namely the oil, gas, or other minerals in the land, may be used at some time 
in the future as security for the debt of the grantor. That agreement would 
not of itself change title from one party to the other.” Although this seems 
a reasonable construction of the instrument, such an agreement is, to say the 
lease, unusual. Why was it inserted in the deeds? 

The Kansas Farmers Union Royalty Company, a Kansas corporation 
and the grantee named in the deeds in both the Shaffer and the Hushaw cases, 
was organized for the purpose of pooling mineral rights. One share of stock 
was to be issued for each conveyance to the corporation of an undivided one 
half interest in certain mineral rights in 160 acres of land, the conveyance 
to be in the form of the instrument found in the above cases. This was the 
only way in which stock was to be issued and sold. Costs of organization 
and pool expenses were to be paid by an individual, and to compensate for 
such expenditures conveyance of one fourth of the one half interest was to 
be made directly to the Flag Oil Company, both it and the Farmers Union 
Company being named as grantees of the interest, in the proportion of one 
fourth and three fourths respectively. The Farmers Union Company could 
not dispose of its share without a referendum of stockholders. The land- 
owner-stockholders would thus share in three fourths of one half the rents 
and royalties accruing from any part of the land in the pool, the amount re- 
ceived by each, landowner being determined by the number of shares of 
stock held. Since each share of stock represented 160 acres, the rents and 
royalties received by the corporation would be divided on the basis of acre- 
age contributed to the pool. Apparently, so far as the landowners were con- 
cerned, this was a hedging-pool, founded upon the possibility that oil would 
be discovered on part of the land in the pool but not on all of it, or not in 
the same amounts. 

The provision concerning future mortgages by the grantor must have 
been inserted as a selling point to assist in securing conveyances to the cor- 
poration by landowners who frequently mortgaged their land. Yet, in the 
light of the facts, it would appear that the provision in question was both un- 
usual and possibly destructive of the purposes for which the corporate grantee 
was organized. If a subsequent mortgagee would take the land freed of the 
pooling arrangement, the value of the hedging-pool may be destroyed and 
the members of the pool deprived of the benefits of the agreement. Could 
not the shares of stock in the corporation received as consideration for the 


51. Both cited supra, note 44. 
52. 146 Kan. 84, 92, 69 P. (2d) 4, 9 (1987). 
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deed of the mineral interest be transferred? If the ‘land of the grantor in 
question were producing oil and gas in substantial quantities the need for 
mortgaging would be reduced. If his land ‘be unproductive, would a pros- 
pective mortgagee be less likely to loan upon the security of the land, half 
the mineral interest and the share of stock than he would be to loan upon 
the whole of the land? One wonders if the objectives of the corporation 
could not be obtained by more effective and less disputable means. 

Many conveyances in Kansas of the sort here discussed have carried the 
caption “Sale of Oil and Gas Royalty.” An instrument so labelled was can- 
celled in Serena v. Rubin,” one reason for the court’s action being that the 
representation of the grantee was that he was buying a royalty whereas the 
deed conveyed an undivided interest in the minerals. The need for a uni- 
form terminology here was stressed before the last meeting of the Bar Asso- 
ciation. In view of the definition of royalty adopted by the Kansas court, 
the heading above should not be used. :Perhaps, since the court has itself 
noted the usage of “mineral deed” for this type of transfer, that caption 
should be used where the minerals in place or a proportionate part of them 
is conveyed, leaving the term royalty to apply to the smaller interests of royalty 
under existing and future leases. 

One further point with regard to terminology is the question of descrip- 
tion of undivided interests. If an undivided one half of the minerals in place 
is conveyed, the grantee as a tenant in common is entitled to one half the 
royalties. The usual royalty being one eighth, he will receive one sixteenth 
of the oil produced. In dealing solely with a royalty under an existing lease 
or under a present and future leases, particular care is required in stating the 
fraction. When the intention is to grant one half the royalty interest, there is 
some disposition to state this as “a one sixteenth royalty” since the grantee 
actually receives one sixteenth of the oil produced. The Kansas court has 
clearly indicated that royalty means the share of the production received under 
the lease. Translated in the light of this meaning, “an undivided one sixty- 
fourth interest in and to the oil . . . royalties” was held to mean “one five 
hundred twelfth” of the oil produced under a lease reserving an eighth roy- 
alty.®* If it is intended to convey one half the lessor’s share of the production, 
entitling the grantee to one sixteenth of the oil and gas produced under the 
usual lease, the instrument should state that it conveys a one half royalty, 
Not a one sixteenth royalty, for “one sixteenth of the royalty” means one 
sixteenth of one eighth and “a one sixteenth royalty” may be similarly inter- 
preted.” It should be determined what portion of the landowner’s interest 
in the production is to be conveyed. Then the fraction used will be the same 
whether the transfer is of a portion of the fee or only a portion of the royalty. 


68. 146 Kan. 608, 72 P. (2d) 995 (19387). 
64. Collins, The Nature mee xecution of Oil and Gas Leases and Mineral Conveyances (August, 1939) 


8 Kan. Bar J. 25, 3 

55. Shaffer v. Kansas Farmers’ Union Royalty Co., 146 Kan. 84, 69 P. (2d) 4 (19387); Sledd v. 
Munsell, 149 Kan. 110, 113, 86 P. (2d) 567, 569 (1989). 

56. Bernatzki v. Sinclair Crude Oil P. Co., 187 Kan. 407, 20 P. (2d) 450 (1988). For cases in other 
noes, see 3 Summers, Oil and Gas sec. 606. 

67. In Bellport v. Harrison, 128 Kan. 810, 315, 255 Pac. 52, 54 (1927), the agreement was for 
**1/16 royalty.’’ The court said: ‘‘There is no controversy in this case as to the meaning of 
the fraction one-sixteenth. It is one-half of the land owners’ one-eighth provided for in the lease.’’ 
Query what the result would have been had there been a conflict. In any event, it seems better 

to avoid any such difficulty by the means indicated in the text. 
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While his interest lasts the owner of a one half royalty receives the same 
share of the oil produced as does the owner of a one half fee interest in the 
minerals. 

V. 

Each of the interests discussed has advantages and disadvantages. The 
type which a landowner will want to sell and a purchaser to buy will vary 
with the circumstances. A royalty under an existing lease only will not 
greatly encumber the land. If the existing lessee exhausts the oil and gas, it 
will be as valuable to the grantee as would a conveyance of the mineral fee. 
The existing lease may terminate under the drilling clause or the term clause 
or be forfeited for breach of implied covenants.‘ In any such event, the 
royalty ends. 

The royalty under existing and future leases, together with delay rental 
and bonus, is a somewhat greater interest. By making the conveyance bind- 
ing on the heirs and assigns of the grantor and limiting its duration to a 
period within the Rule against Perpetuities, part of the hazard created by 
the possibility of the existing lease terminating may be removed for at least 
a score of years. The grantor continues to be the owner in fee of the land 
and the mineral estate, subject to lease and royalty, and can by himself exe- 
cute valid future leases if the existing lease terminates. Under the common 
type of conveyance of this interest, there remains a possibility off the grantor 
developing the land himself in the latter event, thus ‘depriving the grantee 
of the royalty or any benefits from production. Perhaps provision could be 
made for this contingency. 

Finally, a conveyance of a proportionate interest in the mineral fee will 
give the grantee all of the benefits secured by the other two types of con- 
veyances. Added advantages are that this interest may be perpetual, and it 
is so unless limited or conditioned; and, ‘without express statement to that 
effect, the grantee has a right to an accounting if the grantor develops the 
property. One disadvantage may be associated with this conveyance. The 
grantee is a tenant in common of the mineral estate, and his joinder is neces- 
sary to convey a clear title to the whole of the land. Ordinarily an operator 
will not take an oil and gas lease unless all of the cotenants join in execut- 
ing it. There may be a great many persons interested in one tract of land 
if the conveyances of fractional fee interests are small and numerous. This 

ts a difficult hurdle in a course run to secure clear title to the whole 
of the land or to a subsequent oil and gas lease. With the possible exception 
of an instance where there are many small interests of this type and a new 
lease is necessary to obtain development, the mineral fee offers the purchaser 
of oil and gas rights his greatest ion. 

The legal relations resulting from the various forms of conveyance dis- 
cussed above should be weighed in determining what interest in the oil and 
gas a landowner shall transfer and a purchaser receive. Once the objective 
is ascertained, an instrument can be drafted which will clearly and effectu- 
ally carry out the intention of the parties. 
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Rescission of a Third Party Beneficiary Contract Before the 
Beneficiary’s Acceptance of the Contract 


By Garner E. Suriver 
Washburn Law School 


In the case of Stanfield v. McBride, 149 Kansas 567, the syllabus of the 
Court reads: 


“Contracts .. . Third Party Beneficiary . . . Rescission. Where a con- 
tract is made for the benefit of a third person as beneficiary, held, the 
original parties to such contract, before such third person has knowledge 
of such contract or has in anywise changed his position by reliance 
thereon, may, in the absence of fraud against such third party, by mu- 
tual agreement, rescind such contract in whole or in part.” 


The action arose in a contested garnishment proceeding. A and B had 
entered into a standard form insurance contract, whereby B insurance com- 
pany insured against liability imposed by law for damages caused by acci- 
dent and arising out of the ownership, maintenance or use of the particular 
automobile. The contract contained a provision known as an omnibus 
clause which included as beneficiary “any person while using the automo- 
bile and any person or organization legally responsible for the use thereof 
..- The agent of B insurance company who had sold the policy to A came 
to the office of A, obtained the insurance contract, ‘and attached a rider to 
the contract which removed the omnibus clause from the policy, limiting 
the word “insured” to A alone. 

Eight days later the automobile which was thus insured was loaned to 
C to drive on the business of D, his employer, and while so driving the car, 
a boy was injured. This minor recovered judgment against C and D, which 
judgment was paid by D. The Court stated, “The ultimate question to be 
determined may be formulated thus: Where a contract is entered for the bene- 
fit of a third person as beneficiary, does such beneficiary acquire a right at 
once upon the making of the contract and does such right become immedi- 
ately indefeasible? May the original parties to a contract made for the benefit 
of a third person as beneficiary prior to the time such beneficiary has knowl- 
edge of such contract, or has acted upon the faith of such contract, or has in 
anywise changed his position, modify or discharge such contract?” 

In answer to this question the Kansas Court said, “To hold that the 
moment A and B enter into an agreement for the benefit of C, that such 
third party C has at that moment and under all circumstances acquired an 
interest in the contract which is indefeasibly vested is an affront to common 
sense. .. While the doctrine of Lawrence v. Fox, 20 N.Y. 268, was adopted in 
this state at an early day and has been steadily adhered to through the years, 
it should not be pushed beyond the bounds of reason. We hold, therefore, 
that the parties had a lawful right to limit the coverage by attaching a rider 
to the policy, and that the plaintiff could not question the transaction. As 
he had no knowledge of the contract and had in nowise changed his posi- 
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tion by reliance thereon, and had no accrued interest in the contract, he was 
at that time in the position of stranger to the contract and could not raise 
the question of the sufficiency of the consideration.” 

At the present time most American jurisdictions follow the rule that one 
for whose benefit a contract is made may, although not a party to the agree- 
ment and not furnishing the consideration therefor, maintain an action there- 
on against the promisor. From 1875 in Anthony v. Herman, 14 Kan. 494, the 
Kansas Court has so held. But is there a vested right in the third party bene- 
ficiary upon the completion of the agreement? Is the contractual status of 
the —— fixed? What is the holding on this question in other jurisdic- 
tions 

13 CJ. Sec. 625 says, “After a contract for the benefit of a third person 
has been accepted or acted on by him, it cannot be rescinded by the parties 
without his assent. As to whether it may be rescinded by original parties 
before such time, there is a conflict of authorities, the affirmative of the propo- 
sition being asserted in some states, and the negative in others.” In Stanfield 
v. McBride, cited above, the contract before its alteration designated “any 
person using the automobile” as the beneficiary. The beneficiary in this case 
was a donee beneficiary. The courts in discussing the rights of the ‘parties 
to rescind the contract, whether before or after its acceptance by the bene- 
ficiary, make no distinction between creditor-beneficiaries and donee-bene- 
ficiaries. Willoston, Contracts (Rev. Ed.), Sec. 396B. 

Professor Willoston seems to be in favor of treating the case of the donee 
beneficiary as one where the beneficiary’s right is irrevocable as soon as the 
contract is made, subject only to disclaimer by him. He states, “the question 
is analogous to that arising upon a gift of property or the creation of a trust 
for the benefit of another. As a gift is a pure benefit to the donee, there 
seems no reason why his assent should not be presumed, unless and until he 
expresses dissent.” Willoston, Contracts, (Rev. Ed.) Sec. 396. 

In Sec. 142 and 143 of the Restatement of Contracts advantage is given 
to the beneficiary when he has no claim against B. The problem is thus 
presented: 

Sec. 142. “Unless the power to do so is reserved, the duty of the promisor 
to the donee beneficiary cannot be released by the promisee or affected by 
any agreement between the promisee and the promisor, but if the promisee 
receives consideration for an attempted release or discharge of the promisor’s 
duty, the donee beneficiary can assert a right to the consideration so re- 
ceived, and in. doing so loses his right against the promisor.” 

Sec. 143. “A discharge of the promisor by the promisee in a contract or 
a variation thereof by them is effective against a creditor beneficiary if, 

“(a) the creditor beneficiary does not bring suit upon the promise or 
otherwise materially change his position in reliance thereon before he knows 
of the discharge or variation, and, 

“(b) the promisee’s action is not a fraud on creditors.” 

It appears that the Restatement makes a distinction between donee and 
creditor beneficiaries. As stated above, the courts fail to make a distinction 
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between the two. William H. Page, author of “Page on Contracts” in an 
article in 12 Wisconsin Law Review 141, says, “Why did the Restatement 
ignore the principle which had been thoroughly established in. analogous 
transactions . . . and give an advantage to a party who gives no considera- 
tion and is not seeking to use the contract between A and B as a means of 
securing a pre-existing valid debt? Did the existing authorities force the Re- 
statement to take this position? Was the Restatement forced to elect be- 
tween making a new law and giving preference to the party who gave no 
consideration and is not trying to protect a pre-existing claim? .. . It seems 
that neither the rule of section 142 of the ‘Restatement nor the rule of sec- 
tion 143 is taken from the common law as it exists in states which recognize 
the right of C as a contract right against A. While these states differ among 
themselves as to the stage at which the right of A and B to terminate or to 
modify the contract by mutual agreement, without the consent of C, ends, 
they agree in the main that the stage of the transaction, wherever it may end, 
is the same whether C has a claim against B or whether he does not have a 
claim against B. . . . These rules of the Restatement are thus contrary to the 
common law rules of the states in which C’s right against A is regarded as a 
contract. It may be that there are ethical or economic considerations which 
make it just or advantageous or necessary to give an advantage to C if he is 
a gratuitous donee and to deny this advantage to C if he has a valid claim 
against B. No such ethical or economic considerations have been suggested.” 

With regard to Mr. Page’s comments concerning the Restatement’s dis- 
tinction between done beneficiaries and creditor-beneficiaries, but more 
particularly in line with the court’s position on this question, no effort will 
be made herein to distinguish between donee beneficiaries and creditor-bene- 
ficiaries. 

Some courts lay down the general rule that an agreement cannot be 
rescinded by the parties thereto without the assent of the beneficiary, even 
before the beneficiary becomes aware of the agreement or accepts the same. 
Tweeddale v. Tweeddale (1903), 116 Wis. 517, 61 L.R.A. 509, 93 N.W. 440, 
is the leading case in support of this doctrine. In this case the court recog- 
nized that the courts are not in harmony, and that the cases are not capable 
of being reconciled. The court said, “We adhere to the doctrine that where 
one person for a consideration moving to him from another, promises to pay 
to a third person a sum of money, the law immediately operates upon the acts 
of the parties, establishing the essential of privity between the promisor and 
the third person requisite to binding contractual relations between them, 
resulting in the immediate establishment of a new relation of debtor and 
creditor, regardless of the relations of the third person to the immediate 
promisee in the transaction; that the liability is as binding between the prom- 
isor and the third person as it would be if the consideration for the promise 
moved from the latter to the former and such promisor made the promise 
directly to such third person, regardless of whether the latter has any knowl- 
edge of the transaction at the time of its occurrence; that the liability being 
once created by the acts of the immediate parties to the transaction and the 
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operation of the law thereon, neither one nor both of such parties can there. 
after change the situation as regards the third person without his consent. 
It is plainly illogical to hold that immediately upon the completion of the 
transaction between the immediate parties thereto, the law operates upon 
their acts and creates the element of privity between the promisor and the 
third person, and at the same time to hold that such third person’s status 
as regards the promise may be changed thereafter without his consent.” 
The Wisconsin Court here reasoned that the moment privity was established, 
the third person’s right accrued and became absolute. The essential privity 
was established by the law operating upon the acts of the promisor and prom- 
isee in making the agreement for the benefit of the third person. 

In Bay v. Williams (1884), 112 Ill. 91, 54 Am. Rep. 209, 1 N.E. 340, the 
court held that where a purchaser of property agreed to pay a mortgage ex- 
isting thereon, the mortgagor could not release him from his liability to the 

even before acceptance by the mortgagee, since his liability was 
created by the contract, immediately and without any express assent by the 
mortgagee. The court stated, “The principle upon which this court has acted 
is that such a promise invests the person for whose use it is made with an 
immediate interest and right, as though the promise had been made to him. 
This being true, the person who procures the promise has no legal right to 
release or discharge the person who made the promise, from his liability to 
the beneficiary. Having the right, it is under the sole control of the person 
for whose benefit it is made—as much so as if made directly to him.” 

Another Illinois case, 248 Ill. 568, 94 N.E. 131, is apparently contrary 
to this decision but it may be distinguished in that title to the mortgaged 
property never vested in the purchaser, and therefore, the consideration for 
the assumption of the mortgage failed. 

The case of Starbird v. Cranston (1897), 24 Colo. 20, 48 Pac. 652 seems 
to support the view taken by the Illinois Court in the above mentioned case 
of Bay v. Williams. Here one of the questions to be determined was, “Can 
the grantor release the grantee from the obligations incurred by the assump- 
tion agreement, without the consent of the beneficiary?” In answer to this 
question, the court says, “It is obvious that if, as we have seen, the assumption 
clause in the deed imposed an obligation upon appellants primarily for the 
benefit of Tanguary and Gibson, and not for the indemnity of their grantor, 
by accepting the deed, they became effectually bound by such obligation, and 
an immediate right to enforce it vested in the beneficiaries, which right could 
not be divested without their consent.” 

Other cases supporting the view that a third party’s rights under an agree- 
ment made for his benefit cannot be changed by the parties to the agreement 
without the consent of the beneficiary are Thomas v. Atkinson, 94 S.C. 125, 
77 S.E. 722; Fanning v. Murphy, 126 Wisc. 538, 105 N.W. 1056, 110 Am. St. 
Rep. 946; and Etscheid v. Baker, 112 Wisc. 129, 88 N.W. 52. They hold that 
the law, at once, operating upon the acts of the immediate parties to the 
transaction, supplies the essentials of privity, establishing binding contractual 
relations between the promisor and such third person even though the third 
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party was a stranger to, and had no knowledge of, the transaction, and these 
contractual relations cannot be subsequently varied by any agreement between 
the immediate parties to the transaction without the consent of the third 
party. 

The weight of authority, however, seems to be that the parties to a con- 
tract entered into for the benefit of a third person may rescind or change 
the contract as they see fit, without the assent of the third person, at any 
time before the contract is accepted, adopted, or acted upon by him. A brief 
discussion of the leading cases upholding this position will follow. The 
authorities so holding go upon the ground that privity between parties is 
absolutely essential to a liability of one to another of a contractual nature, 
and that until the third person brings himself into privity with the one who 
has promised to be his debtor by at least assenting thereto, he has no legal 
right to the benefit of the promise. 

A leading case in support of this view is Gilbert v. Sanderson, 56 Iowa, 
349, 9 N.W. 293, 4 Am. Rep. 103. The Justice writing ‘the opinion after. ob- 
serving that under the contract there before the court the plaintiff may have 
been entitled to its benefits, said: “Now, before he had knowledge any such 
contract was in existence, the parties who made it agreed upon a valuable 
consideration to release the obligation thereby assumed. Having the power 
to enter into such contract, it would seem to follow they could enter into an- 
other whereby the former ceased to be of any force or effect, unless in the 
meantime the person for whose benefit it was made in some manner has in- 
dicated he accepts the contract, or it can be implied he did so. By so doing 
he acquires the rights and assumes the burdens incident thereto.” 

It was held in International Trust Co. v. Keefe Mfg. & Inv. Co. (1907) 
40 Colo. 440, 91 Pac. 915, that a rescission of a bond between a bonding com- 
pany and a construction company, before its existence was known to a sub- 
contractor, who might have been protected by it, prevented recovery by the 
subcontractor thereon. The court said, “The general rule seems to be that, 
under such a state of facts, a third person for whose benefit a contract has 
been made cannot maintain an action upon it if, before he accepts the same, 
the parties thereto have rescinded, annulled, or cancelled it.” 


In Davis v. Calloway (1868), 30 Ind. 112, 95 Am. Dec. 671, it was held 
that a written agreement to pay certain attorneys’ fees in consideration of 
the performance of stipulated acts and services may be rescinded by the 
-_ before acceptance by the attorney, and the rescission will cancel all 

ts. 


' The Indiana case of Thompson v. Parker (1882), 83 Ind. 96, where it 
was shown that a purchaser of lots agreed to pay a judgment held by the 
third party, but, before the judgment creditor accepted the arrangement, the 
contract was rescinded, it was held, “Where a promise is made by one of 
two or more contracting parties for the benefit of a third person, the parties 
to the contract may, before his acceptance or consent to it, mutually rescind 
the agreement. 

Another Indiana case, Richards v. Reeves, (1896) 45 N.E. 624, states 
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that, “The rule is well established that when one person makes a promise 
which inures to the benefit of another person, not a party to 'the contract, 
such third person may adopt the contract, and enforce it. But the parties to 
the contract have the right to rescind it before it is accepted, and if rescinded 
before acceptance, it cannot be enforced by such third person. But if a con- 
tract or other provision be made for the benefit of a minor, the law applies 
or puts in an acceptance for him, even though he be ignorant of its existence 
(Copeland v. Summers, 138 Ind. 219, 35 N.E. 514; Pruitt v. Pruitt, 91 Ind. 
595)-” Here it appeared that a conveyance stipulated that the grantee should 
pay one hundred dollars to each of three grandchildren of the grantors on 
their arriving respectively at the age of twenty-one, but was mutually re- 
scinded by grantor and grantee before the beneficiaries or their guardian 
knew of or accepted it. A New Jersey Court, however, held that an agree- 
ment by a parent to pay over certain money for the support of his children 
was irrecoverable and could not be rescinded by the parties at any time be- 
fore it was acted on by the beneficiaries. People’s Bank & T. Co. v. Weidinger 
(1906) 73 N.J.L. 433, 64 Atl. 179. 

A case very definitely in point is Kelly v. Roberts, (1869) 40 N.Y. 432. 
The question presented by this case was whether a verbal agreement between 
creditor and debtor, upon no new consideration, that instead of paying the 
debt to the creditor, the debtor will pay it to a third person, is final and ir- 
revocable by the creditor, although such third person has not assented there- 
to, nor received any notice of such agreement. The Court said: “Privity of 
contract was once deemed of some importance in testing the right of one who 
sought to enforce an agreement; and although, where a trust has been created 
for the benefit of a third person assented to by him, it has been held to cre- 
ate an implied contract in equity or at law, according to circumstances, and 
to be irrevocable, the mere agreement of third persons without consideration, 
not acted upon by either nor communicated to him in whose apparent favor 
it is made, is as much the subject of revocation or release as if the latter was 
not named therein.” The Court reasoned, “It would be a very liberal ex- 
tension of these cases (cases following Lawrence v. Fox 20 N.Y. 268) if it 
should be held that, if A hand money to his own servant or agent, with in- 
structions to carry and deliver it to B, which the servant or agent agrees to 
do, such instructions are irrevocable, and, although A should change his 
mind before his agent or servant sets out on his errand, he could not counter- 
mand the instructions and take back his money. Until such instructions 
have been acted upon in some manner, the servant continues servant of A, 
and only his servant. So, where one hands money to his servant, agent or 
friend, with a request that he visit the city and therewith pay a note due or 
about to become due, can it be seriously questioned that, if before anything 
further is done, such one concludes to use the money for some other purpose, 
or to pay some other debt, he may do so? I think not.” 

The more recent case of Morstain v. Kircher, 190 Minn. 78, 250 N.W. 
727 (1933) held that “discharge of the promisor by the promisee is effective 
against the creditor beneficiary, if the beneficiary does not sue or materially 
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change his position in reliance thereon before he knows of the discharge or 
variation is applied.” 

A North Dakota case, Plott v. Kittelson, 58 N.D., 881, 228 N.W. 217 
(1929) states: “An executory contract between a husband and wife respect- 
ing realty for the benefit of children could not be enforced by the children 
after it was rescinded by the parents.” The object of this ‘particular contract 
was to care for the children in the future. Here, the situation was very 
similar to that in the Kansas case under discussion. A and B terminated the 
contract before C knew of the contract. 

Other jurisdictions have similar holdings to the line of authorities just 
discussed. These states are: Alabama—John F. Clark & Co. v. Nelson, 216 
Ala. 199, 112 So. 819; Kentucky—Spaulding v. Henshaw, 80 Ky. 53, 44 Am. 
Rep. 463; Louisiana—Mitchell v. Cooley, 5 Rob. 240; Missouri—Armonett v. 
Montague, 75 Mo. 43; North Dakota—State Bank v. Schultze 51 N.D. 66, 
199 N.W. 138; Ohio—Trimble v. Strother, 25 Ohio St. 378; and Rhode Island 
—Wood v. Moriarty, 16 R. 1201, 14 Atl. 855. 

The Kansas Court in the principal case here discussed, Stanfield v. Mc- 
Bride, follows the line of authorities just presented. The opinion stated, as 
recited at the beginning of this paper, that the doctrine of Lawrence v. Fox, 
supra, “should not be pushed beyond the bounds of reason.” This state- 
ment is in line with the following comment of the Court in Ladish v. Citi- 
zens State Bank, 134 Kan. 294: “It is . . . worthy of note that this rule as 
to the right of a third party to sue on a contract is being limited and restricted 
rather than extended.” 
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Comments Concerning the Kansas Unemployment 
Compensation Law 
(Written November 1, 1939) 
By Crarx H. McPuerson 
For the past two years, as counsel for the Kansas Unemployment Com- 


pensation Division, I have been in a position to observe the administration 
of the Kansas Unemployment Compensation Law. Since this Law is so 
closely related to certain provisions of the Federal Social Security Act the 
Federal Act has also been given my attention on many occasions. 

The purpose of this article is to discuss only the Kansas Unemployment 
Compensation Law. However, in order that a clear picture of the difference 
between so-called “social security” and unemployment compensation may be 
presented it might be well to briefly consider the Federal Social Security 
Act. 

The Federal Act in substance provides for three major programs. One 
of these programs, which is commonly referred to by many people as “social 
security,” deals with old-age and survivors’ insurance. To refer to this pro- 
gram as “social ‘security,’ ” however, is erroneous for the reason that the term 

“social security” covers many programs, of which old-age and survivors’ in- 
surance is but one. This program is administered entirely by the Federal 
a Taxes to provide for old-age and survivors’ insurance are as 

ows: 

1. An excise tax levied on the annual payroll of all employers, excluding 
all remuneration paid by an employer to an individual which exceeds $3,000 
per annum. 

2. An income tax levied on the wages of employees, excluding all re- 
— received by an individual over $3,000 per year from any one em- 
ployer. 

The tax rate for the employer and the employee is the same. This rate 
is one per cent each at the outset and gradually increases until it reaches a 
maximum of three per cent in 1949. It must be remembered that the State 
of Kansas has nothing to do with the administration of old-age and survivors’ 
insurance. 

Another part of the Federal Social Security Act is that dealing with old- 
age assistance, which is a relief program based upon the particular needs of 
an individual. The Federal Government makes grants to appropriate agen- 
cies in the various States which in turn disburse the money to needy in- 
dividuals. In Kansas the State Social Welfare Board and the Boards of 
County Commissioners in the respective counties are charged with the ad- 
ministration of this law. There is no direct tax levied on employers’ pay- 
rolls or on employees’ wages for this phase of social security. 

The third major section of the Federal Social Security Act makes certain 
provisions in regard to unemployment compensation. In this connection there 
is also a tax levied on the total payroll of employers of eight 'or more persons. 
This tax is separate and distinct from the taxes levied for old-age and sur- 
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vivors’ insurance mentioned above. The sections regarding unemployment 
compensation do not provide a system for the payment of benefits to unem- 
ployed workers but set out that if a State passes a law in conformity with 
certain standards set forth in the Social Security Act that employers of eight 
or more in such State may be allowed a credit up to ninety per cent of the 
Federal tax for contributions paid under such State law. For example, the 
Federal unemployment compensation tax for 1938 was three per cent. The 
rate of contributions required under the Kansas law was two and seven- 
tenths per cent. If an employer liable under the State law paid such con- 
tributions to the State on or before the due'date of the Federal return he was 
entitled to deduct such amount from the Federal return, thereby paying no 
more than if he paid the entire amount to the Federal Government. 

The State law makes provision for benefit payments to unemployed 
workers and establishes a merit rating system for employers which will be 
explained later in more detail. It is readily seen that the Federal Law levied 
a tax for unemployment compensation but made no provision for distribut- 
ing the same. Obviously, it was quite an inducement for the State to set up 
a law which would provide for the entire program. To properly discuss all 
of these phases of social security in one article would be an impossibility, but 
it is important that we have a bird’s-eye view of the entire field in order to 
intelligently understand the Kansas law. 

The Kansas Unemployment Compensation Law was enacted by the 1937 
Session of the Legislature and required the payment of contributions by cer- 
tain employers on the basis of their total payroll, beginning January 1, 1937. 
Probably the first thing of importance is: “Who must pay the contributions?” 

The term “employer” is defined in the act, and if an individual, as an em- 
ployer happens to come within this definition then he is required to make 
contributions to the Unemployment Compensation Division. The principal 
manner in which any firm may become an employer is by employing eight 
or more individuals some portion of a day in each of twenty weeks within 
the current or preceding calendar year. If the firm has not employed the re- 
quired number of individuals for twenty or more weeks during the current 
or preceding calendar year it may become liable by acquiring the organiza- 
tion, trade or business, or substantially all of the assets of another which at 
the time of such acquisition was an employer subject to the act. Also, such 
firm might acquire the business of another employing unit not subject to the 
act, but which, if treated together with the original business would have em- 
ployed eight or more for twenty weeks during the calendar year. Provision 
is also made for an employing unit to elect to become subject to the law. 

Many questions arise as to who should be counted as an employee in 
determining liability. The act defines the term “employment” as meaning 
service, including service in interstate commerce, performed for remunera- 
tion or under any contract of hire, written or oral, express or implied. Of- 
ficers of a corporation, are deemed to be in employment within the meaning 
of the act. 

It has been a difficult administrative problem in many cases to ascertain 
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whether certain factual situations come within the meaning of the term “em. 
ployment.” For instance, what does the term “service” mean? Is the term 
“service” to be construed to include service performed by so-called inde. 
pendent contractors for remuneration, or is it confined to service performed 
by an employee for his employer? Generally speaking, it has been the 
policy of most State unemployment compensation agencies to confine the 
definition of employment to employer and employee relationships. 

The Courts, in passing upon this question, have said that the definition 
of the term “employment” is not limited to the old doctrine of master and 
servant, but goes further and includes some individuals who may be termed 
“independent contractors” under the common law in the absence of such a 
definition. In connection with this section, the right to control the services 
of the individual not only as to the result to be accomplished but also as to 
the details and manner in which such work is accomplished, is probably the 
controlling factor, and of course the facts in each case must be considered in 
order to determine whether or not such right to control is present. For ex- 
ample, some State Courts have held that certain types of insurance salesmen 
performing services on a commission basis must be considered in “employ- 
ment,” and other courts have held that insurance salesmen performing serv- 
ices under a somewhat similar set of facts are not to be considered within the 
definition of the term “employment.” In the event the individual perform- 
ing the service is not receiving remuneration therefor, it then becomes neces- 
sary to determine whether the service is performed under a contract of hire, 
written or oral, express or implied. 

The act makes certain exemptions such as services performed in the em- 
ploy of this State or an instrumentality thereof, or service performed in the 
employ of any other State or of the United States, or an instrumentality there- 
of, agricultural labor, domestic service in a private home, etc. ' The Supreme 
Court of this State about a year ago was called upon to decide whether or 
not a building and loan association which was a member of the Federal 
Home Loan Bank was an instrumentality of the Federal Government. The 
Federal Act contained a similar exemption provision for instrumentalities of 
the United States Government, and the Internal Revenue Department had 
issued a ruling exempting such associations which were members of the Fed- 
eral Home Loan Bank. The Kansas Court, in passing upon this question, 
however, held that a building and loan association organized under the Kan- 
sas Laws does not become a federal instrumentality which is exempt from 
making contributions to the unemployment compensation fund by virtue of 
the fact that it has subscribed for stock in a Federal Home Loan Bank, nor 
because of its consequent relationship thereto under pertinent State and Fed- 
eral statutes. This decision was filed October 8, 1938, and is cited in 148 
Kansas, 446. 

If liable, an employer must pay contributions on his total payroll at the 
rate of one and eight-tenths per cent for the year 1937 and two and seven- 
tenths per cent for the year 1938 and each year thereafter. By regulation, such 
contribution returns must be filed quarterly on the 25th day of the month 
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following each calendar quarter with the Unemployment Compensation Di- 
vision, which in turn forwards the remittances to the United States Treasury 
where they are deposited in a trust fund to the account of this State and 
can be drawn upon only for the payment of benefits to eligible individuals 
who make application therefor. The Secretary of the Treasury nevertheless 
has the authority to invest such portion of the fund as is not, in his judg- 
ment, required to meet current withdrawals for benefit payments. Such in- 
yestment may be made only in interest bearing obligations of the United 
States or in obligations guaranteed as to both principal and interest by the 
United States. From time to time as money is needed for benefit payments 
this State requisitions sums from such account in the United States Treasury. 

The question may be asked whether an employer can ever cease paying 
contributions to the Division if he once becomes subject to the law. Yes, an 
employer can cease paying contributions as of the first day of January of 
any calendar year if he files with the Commission prior to the day on which 
contributions for employment in such calendar year are first due (April 25) 
a written application for termination of coverage, and the Commission finds 
that there were no twenty different weeks within the preceding calendar 
year within which such employing unit employed eight or more individuals 
in employment subject to the act. In the event termination is granted, the 
amount of the difference, if any, between the total amount of contributions 
paid by an employing unit with respect to employment during such preced- 
ing year, and the total amount of benefits charged against such employing 
unit are deemed to be contributions erroneously collected, and the law pro- 
vides that they shall be refunded in accordance with the general refund pro- 
visions of the act. 

Provision is also made for the termination of voluntary elections. An 
employer who has elected to become subject to the law, however, must re- 
main subject thereto for at least two calendar years, and notice of such termi- 
nation must be filed with the Commission at least thirty days prior to the 
first day of January. 

As of September 30, 1939, there were 4626 employers liable under the 
act and approximately 270,000 employees who had wage credits on file in the 
Division which had been submitted by such employers. These individuals 
are the ones who are entitled to benefits, if otherwise eligible, from the con- 
tributions which have been paid by their employers. No part of these con- 
tributions are used for administrative expenses as the cost of administration 
is defrayed by grants from the Federal Government. 

Consider now the second major feature of the Kansas Law; that is, 
that part making provision for the payment of' benefits to unemployed 
workers. When an individual becomes unemployed and he thinks that he 
may be entitled to compensation he goes to the nearest State Employment 
Service office and there registers for work and files a claim for benefits. Such 
claim is forwarded to the central office in Topeka, Kansas, where his wage 
transcript is prepared, showing his earnings from employers for the first four 
of the last five completed calendar quarters. The period of time covered by 
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this transcript is defined in the law as the “base period.” The wages on this 
transcript represent only the earnings from employers who were subject to 
the law and for whom he had performed service. In other words, the em- 
ployer has previously paid contributions on these wages or a so-called insur- 
ance premium and if otherwise eligible the worker will be entitled to weekly 
benefits at the rate of four per cent of his wages in the highest quarter of his 
base — The maximum amount such individual can receive in any one 
benefit year is determined by taking sixteen per cent of all the wages during 
his base period. 

The maximum amount of wages to be considered in determining the 
amount and duration of benefits, however, is by law limited to $375 in any 
one quarter of his base period. Therefore, the maximum weekly benefit he 
a is $15, and the total sum he may receive in any one benefit year 
is : 

It must be clearly shown that an individual claiming benefits is unem- 
ployed, able to work ‘and is available for work; and he must have earned 
wages of not less than sixteen times his weekly benefit amount during the 
last three quarters of his base period. Even after he has met these qualify- 
ing conditions, the law further provides that he may not receive his first bene- 
fit warrant until he has been totally unemployed for a waiting period of two 
weeks. He is required by regulation to continue to report at the State Em- 
ployment Service office each week in order that it may be determined whether 
he is still eligible for weekly benefits. 

Many individuals, however, may be disqualified for benefits for various 
reasons contained in Section 6 of the act, so in'all cases there is mailed to the 
individual’s last employer a notice stating that he has filed claim for benefits 
and requesting that the employer state the facts relative to his termination of 
employment, in order that it can be determined whether a disqualification 
exists. 

A deputy in the Unemployment Compensation Division, from the facts 
presented to him by the employee and employer, determines whether or not 
the claimant is entitled to benefits. If either party is aggrieved by his de- 
cision, an appeal may be taken to an Appeal Tribunal which consists of 
either a salaried examiner, or a body consisting’ of three members, one of 
whom shall be a salaried examiner who shall serve as chairman, one of whom 
shall be a representative of employers, and the other shall be a representative 
of employees. Each of the latter two members serve at the pleasure of the 
Commission and are paid a fee of not more than $10 per day of active service 
on such Tribunal, plus necessary expenses. 

After an informal hearing before such Tribunal, a further appeal is pro- 
vided to the State Labor Commissioner who may decide the case on the record 
or may take additional evidence. ‘If either party desires further hearing, ap- 
peal may be taken to the District Court having jurisdiction thereof, and from 
there to the State Supreme Court. 

In cases involving labor disputes, the deputy must promptly transmit his 
full findings of fact to the Labor Commissioner who, on the basis of the evi- 
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dence submitted and such additional evidence as he may require, makes a 
decision thereon which shall be deemed the decision of the deputy. This 
provision relating to labor disputes is apparently for the purpose of permitting 
a speedy decision to be made without an appeal to the Appeal Tribunal and 
tees to the State Labor Commissioner. To date, there have been sixty- 
two appeals decided by the Appeal Tribunal and three by the Commissioner. 
ight be interesting to note some of the ways in which an individual 
may be disqualified from receiving benefits and the interpretation which has 
been placed upon them by the Appeal Tribunal and the Labor Commissioner. 

Prior to July 1, 1939, if a disqualification was found to exist, the claimant 
could be disqualified from the receipt of benefits for a certain number of 
weeks only, but due to a recent amendment of the Legislature, effective July 
1, 1939, he not only may be disqualified from receiving benefits 'for a certain 
number of weeks, not to exceed nine, but the amount of benefits he would 
receive for such weeks had he been eligible will be charged against his bene- 
fit credits as though benefits had actually been paid to him. 

Pursuant to Section 6 (a) of the Act, the claimant may be disqualified 
if he has left work voluntarily without good cause. In some instances ques- 
tions regarding voluntary leaving without good cause have been appealed to 
the Appeal Tribunal, and in one case the Appeal Tribunal has held that a 
voluntary quit for good cause did exist when the supervisor threw an object 
which - the claimant in the face, whereupon, the claimant immediately 
quit work. 

The Appeal Tribunal has held that a claimant should not be assessed 
a disqualification on the grounds of voluntarily quitting her job when it 
found that she terminated her employment with an employer to move to an- 
other city with her husband. 

In another case it was decided by such Tribunal that leaving of work 
by the employee without informing his employer, and remaining absent for 
a period of approximately three weeks, constituted a voluntary quit without 
good cause and such claimant was disqualified from the receipt of benefits 
for six weeks. In a similar case where a claimant did not return after the 
leave of absence which had been granted by her employer, the Appeal Tri- 
bunal held that this also was a voluntary quit without good cause and she 
was assessed a disqualification of two weeks. 

According to Section 6 (b) of the law, an individual may be disqualified 
for a period not to exceed nine weeks if he has been discharged for miscon- 
duct connected with his work. In this connection, the Appeal Tribunal has 
decided that an employee who occasionally drank beer during working hours 
while acting as solicitor and deliveryman for a company should not be dis- 
qualified because of misconduct on that ground alone. 

In a case involving indecent exposure, however, where the employee was 
arrested and entered his plea of guilty and the act occurred upon the premises 
of the employer, the Appeal Tribunal held that the claimant should be dis- 
qualified for benefits for the maximum number of nine weeks. 

Where an employee has been discharged because he was late to work 
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on one occasion, the Appeal Tribunal has held that this does not constitute 
a discharge for misconduct. 

Section 6 (c) provides that an individual shall be disqualified for bene- 
fits if he fails without good cause either to apply for available, suitable work 
when so directed by the State Employment office, or the Labor Commissioner, 
or to accept suitable work when offered him, or to return to his customary 
self-employment (if any) when so directed by the Commissioner. In de- 
termining whether or not any work is suitable for an individual, the Com- 
missioner may consider certain elements relative to the job, such as the de- 
gree of risk involved to the employee’s health, safety and morals; his physi- 
cal fitness and prior training; his experience and prior earnings; his length 
of unemployment; his prospects for securing local work in his customary oc- 
cupation; and the distance of available work from his residence. 

Notwithstanding the above, however, no work shall be deemed suitable 
if the position offered is vacant due to a strike or other labor dispute; if the 
remuneration, hours, or other conditions of work are substantially less favor- 
able to the individual than those prevailing for similar work in the locality; 
or if the individual would be required to join a company union; or to resign 
from or refrain from joining any bona fide labor organization. 

A case involving this section came before the Appeal Tribunal wherein 
a claimant had refused to accept a job to which he had been referred by the 
State Employment Service office. The evidence disclosed that claimant had 
worked as a salesman for various companies and at one time had even op- 
erated his own enterprise which consisted of selling refrigerators and other 
electrical appliances. The claimant testified that the job to which he had 
been referred was offered solely on a commission basis and consisted of sell- 
ing merchandise from house-to-house. Further evidence disclosed that the 
company to which he was referred for work had been canvassing the terri- 
tory for many years and that it was extremely difficult to make a profit at 
such a job. The Appeal Tribunal held that the claimant could not know in 
advance whether he could sell the products of the company to which he was 
referred until he had attempted to sell the same, and that by virtue of the fact 
that he was definitely qualified as a salesman, it was held that he should 
have at least made an effort to sell the products, and having failed in this 
respect, the Tribunal affirmed the decision of the deputy in assessing one 
week of disqualification against the claimant. 

In passing upon questions involving eligibility for benefits the Appeal 
Tribunal has held that a high school student is not available for work where 
he is enrolled in a full-time course in a high school and there is no evidence 
of any effort to find employment or create a source of income since enrolling 
in the school. The evidence in this particular case also showed that the 
claimant voluntarily quit a job, which would have given him steady employ- 
ment, to enroll in a full-time course in high school. In another case, how- 
ever, involving a student, the Appeal Tribunal found that the claimant had 
completed his regular school career and was taking a business college course. 
The evidence further showed that the time he was spending in business school 
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was merely for the purpose of keeping in practice, which he had a right to 
do under the provisions of a life scholarship program of the business college. 
There was also evidence that the claimant did apply for work and had actu- 
ally been accepting work when it was offered to him. In this case it was held 
that under these circumstances the claimant must be considered available for 
work and eligible for benefits. 

In deciding these cases as to whether or not a student is available for 
work and entitled to benefits the Appeal Tribunal has adopted the follow- 
ing principles: 

First, has the student, as a matter of fact, completed his career as a stu- 
dent and entered the labor market, or is the student willing to immediately 
quit his school or college career and place himself upon the labor market? 
In other words, all students who are attending full day-time accredited 
schools and colleges and who consider their occupational classification that 
of a student could not be considered available for work, unless they pro- 
vide conclusive evidence that they are willing and have made a diligent 
effort to find employment. 

Second, as a criteria to be used in those cases in which the individual 
has at one time or another ceased to be classified as a student, gone into em- 
ployment, then upon losing his work resumes certain studies, the test of avail- 
ability should be whether the claimant is ready, willing and able to accept 
any offer of suitable employment. In applying such a rule, in addition to a 
mere statement by the claimant that he is ready, willing and able to work 
there should be some conclusive evidence of a bona fide attempt on the part 
of the claimant to find or create employment. 

An individual who becomes unemployed and commences his own busi- 
ness in most cases is held to be unavailable for work and not eligible for bene- 
fits, especially when such individual voluntarily leaves employment to man- 
age his own enterprise or business and who would not be willing and ready 
to take employment. The Appeal Tribunal has also said that it would be 
unreasonable to assume that a person who leaves his job and immediately 
begins devoting his entire time to his own enterprise from which he receives 
: — return than he did receive when employed, would also be available 

or work. 

It has also been the opinion of the Appeal Tribunal that services on a 
Works Progress Administration project and the remuneration therefor should 
be construed to constitute services and wages within the meaning of the act 
and any person engaged on a Works Progress Administration project is em- 
ployed and therefore ineligible for benefits. 

In many instances the Commissioner has found it necessary to pass upon 
the question of whether a claimant is disqualified from the receipt of bene- 
fits because of a stoppage of work due to a labor dispute at the establish- 
ment where he is or was last employed. This particular disqualification pro- 
vision presents many problems and in most cases brings a third party into 
the picture, the union of which the claimant is a member. The claimant and 
his union representatives contend that there is no stoppage of work due to 
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a labor dispute at the place of business where the claimant was last em- 
ployed. They argue that stoppage of work refers to the place of business 
itself and if the employer is continuing to operate a business with new em- 
ployees that there is no stoppage of work at the establishment and hence no 
disqualification exists. The employer on the other hand alleges that there 
is a labor dispute and a stoppage of work as between the claimant and em- 
ployer and that the term “stoppage of work” does not apply to the employ- 
ment condition in his place of business or its continued operation by newly 
hired employees. 

The Commissioner has held that stoppage of work applies to the place 
of business and if he finds that there is a stoppage of work due to a labor 
dispute then such individual must be disqualified for each week in which 
such condition exists. Some have contended that this is too strict an interpreta- 
tion of the statute and that it should be construed as a whole in its broad 
sense and deny benefits to individuals on strike or engaged in a labor dis- 
pute, supplementing this contention with the statement that it was not the 
intention of our legislature to make it possible for individuals on strike or 
engaged in a labor dispute to receive benefits from the Division. 

Referring again to the amount of contributions which the employer must 
pay under the act a unique provision is found which is probably new to 
many. This provision provides for a so-called merit rating of employers’ 
accounts. All contributions to the fund are pooled and available to pay bene- 
fits to individuals entitled thereto, irrespective of the source of such contribu- 
tions; however, the Commission must maintain a separate account for each 
employer and shall for the calendar year 1942 and for each calendar year 
thereafter classify employers in accordance with their actual experience in 
the payment of contributions on their own behalf and with respect to bene- 
fits charged against their accounts with a view of fixing such contribution 
rates as will reflect such experience. The act then sets out the manner in 
which the rates for the year 1942 and thereafter may be determined and 
the rate for an individual employer may be as low as nine-tenths of one per 
cent or as high as three and six-tenths per cent, depending upon his contribu- 
tion and benefit record. The employer should be interested in stabilizing 
his employment as much as possible in order that benefit payments charged 
: a may be minimized and as a result his rate of contribution 
owered. 

By virtue of an amendment by Congress, railroad employers and em- 
ployees formerly subject to the Kansas act are now covered by the Railroad 
Unemployment Insurance Act. Railroad workers constituted approximately 
twenty per cent of the covered workers in this State. 

Unemployment compensation is relatively a new idea. Changes in the 
act of course may be desirable, but before these are made careful study and 
consideration should be given to them, not only as to their economic advisa- 
bility, but also from a technical standpoint as to their relationship with other 
portions of the act. 
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What the United States (Constitution Means to the 
School Boy or Girl 


By THomas Amory LEE 
Chairman Americanization and Citizenship Committee, 
Kansas Bar Association, Topeka, Kansas 


I do not know what the teaching of the United States Constitution as 
required by the Kansas law, actually does mean to the school boy or school 
girl, but I do know what it could mean if the student realized the protection 
which it gives to the poor, the down-trodden, the oppressed or persecuted. 
We auilly think of the Constitution as being a somewhat ponderous, digni- 
fied, and dull document which business men use for their own purposes, 
and politicians talk about without meaning very much by their talk. 

There is probably no other country in the world in which there are so 
many different minority groups of people who differ in some way from the 
great majority as in America. By that, I mean that there are large groups 
of of foreign birth, ranging from Arabs to Zulus, people of many 

ifferent races and of many different religions, little aggregations who have 
very little money upon which to go and make their way, and other minority 
groups who need protection and shelter. When we look abroad today and 
see, bor example, the massacre of thousands upon thousands of Jews in Ger- 
many and Austria, the exile of Jews from Italy, the wholesale theft of prop- 
erty of minority racial groups in Central Europe, the agony of the Czechs 
and the Slavs, we can begin to understand what a haven of refuge this coun- 
try may be now and has been in the past, to myriads of individuals and 
hundreds of groups. It is our Constitution which protects these individuals 
and groups and the rest of us in the enjoyment of our rights and freedom 
and property, and enables us to live without molestation. That is what the 
Constitution ought to mean and can mean to the school boy or school girl, 
particularly if he or she be of some minority group, or be poor or oppressed. 

When we think that it was the Constitution which saved the Scottsboro 
Negroes who were charged, either justly or unjustly, with having attacked a 
woman, from being hanged without a fair trial, when we think that it is 
the Constitution which protects the Jew in this country in his life and liberty 
and in the enjoyment of his property, when we think that it is the Con- 
stitution which preserves the right of free speech and of freedom of the 
press when we think that it is the Constitution which protects from bodily 

Norman Thomas or some other Socialist when they argue why some 
other form of government seems to them to be better than our own, then 
we realize what the Constitution really means to the people of this country, 
and how it protects the individual in this country. 

There are many countries in the world, fewer now unfortunately than 
in times gone by, which have good governments or good forms of govern- 
ment. In all of those countries, however, the right of the ruler or of the 
governing body or of the majority is supreme. The only fundamental way 
in which our government differs from that of any other country, is in the 
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protection which it throws around the minority against the will of the ma- 
jority. We are accustomed to say that the majority should rule, and so they 
should in ordinary matters, but under our American system of government as 
guaranteed to us by our Constitution, each individual of our country, no 
matter how poor and humble he may be, has certain unalienable rights which 
belong to him and which neither the government itself nor any officer of 
the government can take away from him. For example, any citizen of the 
country who feels himself aggrieved has the right to petition the govern- 
ment for a redress of his grievances. Even in the days when there was slavery 
in this country, John Quincy Adams, long after he was President of the 
United States, filed with Congress the petitions of tens of thousands in re- 
gard to either doing away or ameliorating the hardships of slavery. 

No Congress can possibly pass a law which would prohibit the free ex- 
ercise of any form of religion. Most of us in this country are Christian by 
profession or inclination, but those who desire to do so, are protected in 
their right to worship some other religion, no matter how strange or peculiar 
it may appear to most of us. There is no other country in the world in 
which a newspaper may publish freely, and without fear of censorship, the 
news of day to day occurrences. In nearly all of the countries of the world, 
the newspapers are afraid to publish stories which reflect upon activities or 
departments of the government, yet in this country freedom of speech and 
the liberty of the press are unalienable rights of the people. Does any one sup- 
pose that the citizens of Germany know what the newspapers of the rest 
of the world were saying in August and September about Germany and 
Czechoslovakia, or that the German people are receiving over their specially 
constructed radios the news from other world capitals, the news which we 
are receiving in America today? 

One of the wrongs which was mentioned in the Declaration of Inde- 
pendence was the quartering of soldiers in the homes of citizens. In our 
country, the government cannot quarter one or more soldiers in your home 
or mine without our consent unless, of course, it be in time of war, and 
then only in a manner to be prescribed by law. At the present time, in a 
dozen countries of the world, soldiers are occupying whole villages near 
frontier boundaries. 

For centuries, the peoples of foreign countries have been subject to the 
unreasonable searches by soldiers and police of their persons and homes, their 
papers and effects, but here again, the individual is protected against the 
power of the government itself. 

We all know that no person may be deprived of his life, liberty or prop- 
erty without due process of law, and that no private property shall be taken 
from the individual for public use unless the owner be paid just compensa- 
tion for it. It was this very protection of the Constitution which secured to 
the miserable Scottsboro Negroes a fair trial after they had been railroaded 
to a death sentence. It is this same section of the Constitution which en- 
abled a poor little foreign tailor to defy the enforcement of the so-called 
N.R.A., a law which had been passed by Congress by an enormous maiority 
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and which was in effect throughout all the states. He called upon his coun- 
try to protect him in his right not to be deprived of his property without due 
process of law, and, though somewhat belatedly, he was protected in that 
ight. 


In many of the countries of the world, people who are unbelievers in 
the particular form of government under which they live, disappear from 
sight. No one knows what has happened to them. For example, I hear the 
movie conscious inquire if Pola Negri is now in a concentration camp in 
Germany. Neighbors suspect that they have been “liquidated” or imprisoned, 
but in our country anyone who is accused must have a trial which must be 
speedy. He must be confronted by the witnesses against him, and if he be 
one who is without means, he has the constitutional right to have the gov- 
ernment pay for the witnesses in his favor and to have the assistance of coun- 
sel for his defense. 

Perhaps the greatest protection which our country throws around the 
individual is his right to be tried by jury, not at some place far distant from 
his home, but by a jury of the state and district wherein the crime was com- 
mi 

We all know, of course, that under our form of government, there is 
a division of the powers of government into three different branches, execu- 
tive, legislative and judicial. We believe that each of these three constitutes 
certain balances and checks upon the others which protects us in the en- 
joyment of our rights and privileges. That is simply one of the means and 
one of the methods by which it is believed that free and self government 
of the American people may be best carried into effect, but the one out- 
standing jewel in the crown of the American system of government is the 
fact that here and here alone, the poorest and the most miserable citizen 
standing by himself, without help or aid, has certain rights of which he can- 
not be deprived by the government itself. That is the one great way in which 
our American government, guaranteed to us under our Constitution, differs 
from that of every other country. 

I have been a lawyer all of my mature life, have studied the Constitu- 
tion and am thrilled by its history, but if I had to sit down and read the 
document word for word, line for line, section by section, I think it would 
bore me to death. It is the protection which the Constitution gives to the 
people of the country which thrills me. It is the story of the hundreds of 
years during which those great fundamental rights of the people have been 
secured and retained which fascinates me. When we think that some of the 
rights of the common people, protected by the immortal document called 
the Constitution, have their origin in the cruelties inflicted upon the English 
people hundreds of years ago by a cruel and cowardly king named John, 
which resulted in an uprising of the English free people, and the forcing of 
the king on a little island in the Thames River, called Runnymede, to sign 
the great charter by which he agreed to protect the free men in certain rights, 
there passes through our minds a drama unsurpassed by the most thrilling 
of the movies of today. There King John promised his people that he 
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would no more “sin upon, imprison or disseize any free man or deprive him 
of his right and liberty except by the judgment of his peers and the law of 
the land.” In 1688, only a few years after the settlement of the colonies up- 
on the Atlantic seaboard, the right of the people to govern and select their 
sovereign as distinguished from the divine right of the king was established 
by the English people. Our own right of self government, our own right 
to choose our own governors and presidents, goes back to that time and that 
event. 

The story of the writing of the Constitution in the Constitutional Con- 
vention of 1786, of the final solving of the differences between the big col- 
onies and the little colonies (among which New York was then included) 
of the various compromises which were made between the mercantile in- 
terests, the agricultural or the plantation interests, the rich and the poor, is 
one of the most fascinating pictures of history. Standing out as a command- 
ing figure was our country’s first great hero, George Washington. In these 
days of sports and athletic events, both boys and girls ought to remember 
him as the first athlete of his time as well as the first general and the first 
president. The Constitution itself cannot be studied without taking into 
consideration the great figures in American history who played such a large 
part in its formation. It is not a living, breathing document unless one re- 
members the men who, like Washington and Adams and Hamilton and 
Madison and Ben Franklin, struggled to create a form of government and 
to write a document under which the rights for which the American pa- 
triots had fought for so many years, might be forever preserved. Furthermore, 
it cannot be studied as it should be studied, without taking into considera- 
tion the personalities of the men like John Marshall, Daniel Webster, Henry 
Clay, the great, though almost unremembered, Chief Justice Taney, Abra- 
ham Lincoln, and, in our own day, William Howard Taft, Elihu Root and 
Charles Evans Hughes, and the parts which they played in its construction 
and application to everyday life. It can be considered alone, word for word, 
comma for comma, section for section, and seem a dry, dull, uninteresting 
and monotonous labor, but if it is studied with the background which I 
have suggested, and the recognition of what it means to the poor, the down- 
trodden, the oppressed, the Constitution can become, as it should become, 
one of the most interesting as well as one of the most valuable of all sub- 
jects of school instruction. 

It is because the American Bar Association believes so strongly that the 
Constitution is a living, breathing and growing document which embodies 
our American form of government, and because under our American form 
of government, we believe that the individual is far more amply protected 
in the enjoyment of his life and of his liberty and of his property, and par- 
ticularly believe that the poor and down-trodden individual has guaranteed 
to him certain rights which cannot be taken away by public clamor or the 
will of the majority, that the Bar Association has urged upon the students of 
every state in the Union the study of our form of government and of our 
Constitution. 
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The Bench and the Bar Greet the Younger Members 


By Rosert M. Crark 
of the Topeka, Kansas, Bar 


How cold and dreary was the reception received by the younger lawyer 
just admitted to the profession! Upon completion of the Bar exams the class 
was paraded in a group before the Court, received the oath, signed their names 
on the roll, and were sent forth into practice without a kind word or welcome 
from other members of their profession. 

This situation has been changed in the last few years when the Bar As- 
sociation, in conjunction with the Supreme Court, took cognizance of the 
important need of making the occasion of admitting new attorneys more than 
a mere oath administering affair. This change was brought about primarily 
by the efforts of the younger members of the Bar who were still shocked 
somewhat by the cold reception they had received upon being admitted to 
the Bar. The work of these younger lawyers has resulted in a more personal 
touch being added to the ceremonies in the form of a banquet and welcoming 
address by representatives of the Court and the Bar Association. It is sur- 
prising that the Bar Association has not been more alert in recognizing not 
only the need for, but also their opportunity for making the most of such an 
occasion. There is much that still can be done to improve the Association’s 
welcome to newly admitted lawyers. Fresh from the inspirations of law 
school, still possessed of ideals concerning the profession, happy in his success 
at qualifying for admission, the new lawyer used to experience a marked let- 
down once he was admitted. Except in the smaller communities he frequently 
found himself lost in the shuffle, little noticed, with little or no recognition 
or guidance given him, a new member of the legal profession. To him it 
must have seemed that the cold conquest for clients and fees was the all- 
important preoccupation of the bar. No one denies their importance but to 
make them the sole objective of the professional man is to degrade the pro- 
fession. Unless the proper influences of law school days are continued in some 
form early in his professional career, distorted perspectives, as well as de- 
fections from accepted standards of conduct are likely to result. This is more 
so today perhaps than was the case in the earlier days when there was easier 
and more frequent contact with judges and older practitioners whose precept 
and example enabled the neophyte at the bar to retain his ideals and keep 
them from becoming delusions. 

Fortunate indeed have been those lawyers admitted to practice in Kansas 
in the last few years in having the Supreme Court and the Bar Association 
welcome them into their new sphere. The warmth, the sincerity, the wisdom 
of the remarks made by the speaker must have made a memorable impression 
upon them. For that one day at least they must have felt that they “belonged,” 
that a glorious future lay ahead of them. Perhaps Chief Justice Dawson spoke 
feelingly because he could remember when he was first admitted to the Bar. 
Perhaps his words of advice seemed inspired because he is a man of tolerance, 
vision and human understanding. Such men, both of the Bench and the Bar 
must show the way to young lawyers of today. The speakers at each of the 
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several welcoming banquets have impressed the younger lawyer with sev- 
eral fundamentals which were prescribed for success at the Bar. It would 
not be amiss to summarize several of the commendations made to the youn: 
lawyer. The words of all of the speakers combined, sorted and briefed, would 
probably read somewhat as follows: “One of the fundamentals is patience, 
words and acts flowing from the impatient are trouble makers. Avoid them. 
Always remember that the building of good repute and character (the real 
attributes of success) is a slow process. You will be obliged to spend, with 
isolated exceptions, at least the next ten or fiften years in proving your abil- 
ity to apply your education; to prove your character and establish your 
reputation. 

“A second fundamental is courtesy. Be courteous to the Courts, to your 
fellow members of the Bar, to your clients, to your employees, to your neigh- 
bors, to everyone. Do not be unduly distrustful of others. To be courteous is 
to be kind and polite. To be kind and polite means to be helpful to and 
tolerant of all others. To be helpful and tolerant are the decent ways of liv- 
ing and of letting others live. 

“A lawyer must always be industrious. He must be prepared. Every case, 
big or small, is important to the client. Unpreparedness is unfair to the client, 
to the court, and is fatal to the reputation of the lawyer. 

“Above all a lawyer must be an example as a citizen. He must take an 
active part in the worthy civic affairs of his community. Nothing that con- 
cerns the happiness, the security and peace of the community, state or nation 
should be alien to the lawyers. What is true as to property rights is also 
true as to human rights. It takes years of hard labor, honest living, and sacri- 
fice to build a character and reputation. An unkind word, an unkind deed, 
said or done without just cause can destroy the best of character and reputation 
in the time it takes to say the unkind word or do the unwarranted deed. The 
lawyer must take the lead to guard our tested and proved democratic form 
of government and its institutions.” 

So the Association has finally come to realize that it has a great part in 
the training of the younger lawyer if the profession is to retain the respect of 
the public. The older lawyers must continue to give the younger men a 
helping hand and point out pitfalls. 

The Bar Associations, both State and National, have been striving in 
the past five or six years to make a place in their organizations for the younger 
lawyer. The younger lawyer is no longer a mere spectator as far as Asso- 
ciation activities are concerned. The junior sections of the State and National 
Bar have given the younger lawyer an incentive to become a member of the 
Associations and through it to find congenial fellowship and; to obtain a 
medium through which he might actively participate in the Association’s 
work. The younger lawyer’s interest has been of value to the Association in 
many respects. The increase in membership of the organization has been 
brought about primarily by the increased activity and desire on the part of 
the younger lawyer to participate in the Association’s activity and to assist 
in upbuilding the reputation and the standing of his profession. Five or six 
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years ago there were a few hundred of the younger lawyers interested in the 
American Bar Association, today more than seven thousand of the younger 
lawyers from all parts of the country are actively engaged in the Association’s 
work. In Kansas there has been a rapid increase of membership in the As- 
sociation brought about to a great extent by the activities of the Association 
which the younger lawyer is invited to participate in. Every committee of 
the Association has a representative of the younger lawyers who are willing 
to devote much. of their free time in promoting the work of the Association. 
While the results of the Association’s new attitude toward the younger 
lawyer have surprised us, we have come to realize that the surface of possi- 
bilities has barely been scratched. The younger lawyer imbued with the ideals 
taught him in law school will, in the future, do much to remove the mis- 
understanding and misconceptions that the public has of the profession. 
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Consider the Lawyer 


Sired by Adversity, damned by Laity. 

The hand of every man, even his own, is 
against him. 

He is despised as a member of his pro- 
fession and respected as an individual. 

He is shunned in fair weather and sought 
in time of trouble. 

His best friends smilingly slur his voca- 
tion while filching his advice for use in 
their own. 

He is a cur if he charges his friend a fee, 
yet can expect no business from his enemies. 

He is ted to t tly from the 
aia a his Larva, gre in truth 
the average lawyer earns less than the 
plumber. 

He is cordially hated without being 
understood 


He is a professional Pariah. 
Why? 


Because he does not organize solely for 
his selfish purpose. 

Because he does not reply to criticism. 

Because he does not foster sales cam- 
paigns. 

Because he smugly assumes the public 
knows his worth despite continual anti- 
lawyer propaganda. 

Because his worst type, the criminal crim- 
inal lawyer, is the only type which is pub- 
licized. 

Because each luridly notorious criminal 
practitioner feels — to write articles 
for the Sex and M periodicals in which 
he exposes himself and his kind. 


Because the public, reading such True 
Confessions, the only vocal expression of 
the lawyer which comes to its attention, 
chooses to attribute to the entire profession 
the motives and ethics therein expressed. 
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Because he does not make every possible 
effort, not even a decent courageous effort, 
to expel the unworthy from his profession. 

Because the value of his services is de- 
precated by trust companies, banks and ad- 
ministrative agencies in order to appropri- 
ate his practice. 

These and a hundred other reasons, some 
well founded, some without basis. 

The fact remains, however, that his serv- 
ices are gradually being dispensed with. 
Mr. Seacat’s article in this issue can be sup- 
plemented by every active practitioner. 

What to do about it? 

The lawyer can at least organize. Since 
criticism and prejudice are directed against 
the entire profession, it should be with- 
stood by the profession acting as a unit. 

The organization of the lawyer has pro- 
gressed rapidly in the past few years but 
as Mr. Stanley’s article in this issue shows, 
it is far from complete. 

In Kansas, less than sixty per cent of the 
lawyers are members of the State Bar As- 
sociation. The membership should be one 
hundred per cent. 

The Kansas State Bar Association each 
year is making itself of greater value to its 
membership. 
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Those who have attended the various 
Kansas Legal Institutes can testify to the 
worth of that parti endeavor. In this 
issue appears a schedule of the Kansas Legal 
Institutes to be held. 

The Kansas State Bar Association is re- 
sponsible for and defrays the expense of 
publishing this Journal. We are striving to 
make the Journal of current interest to every 
Kansas lawyer and of actual value to him 
in his practice in the courts of Kansas. 


It is not necessary to recount here the 
many activities of the Association. All of 
these activities, however, cost money and 
require effort. 

The Association needs the support of 
every Kansas lawyer. It needs his efforts 
and it needs his Association dues to carry 
On its activities. 

This Journal is ordinarily received by 
members of the Kansas State Bar Associa- 
tion only. This issue, however, is being 
mailed to every practicing lawyer in Kansas. 

We solicit your help to make it a better 
Journal. 

The Association solicits your membership 
to make it a better Kansas State Bar As- 
sociation. 

J. B. P. 
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Lawyers’ ‘Debts 
By ALBERT FAULCONER 


Lawyers are always in debt—to the public—and to their own pro 
fession. 

This has no reference to monetary debts. There are other forms of 
debt, perhaps better called obligations, that every lawyer owes. Because of 
his ability and training the lawyer is under greater obligation to his city 
or town than many other classes of citizens. Legal education and experi- 
ence give the lawyer a fine understanding of business, sociology, and states- 
craft, and every normal citizen has a desire to know and comprehend as 
much of these fundamental subjects as possible. 

Men generally like to be able to reach correct decisions and express 
sound judgments in all the fields of their own activity, and surely they do 
welcome the benefit of experience, understanding and leadership of lawyers. 
No lawyer is so busy that he cannot afford to give some of his time to at- 
tend, speak, or otherwise help in any function in which the citizens of his 
city or town are interested. The people of any community have a right to 
expect from its lawyers, active service and leadership in all of its public af- 
fairs, commensurate at least with the lawyer’s ability to render such service. 
Thus the lawyer may have his best opportunity to help mould sound public 
opinion on questions of public interest. To withhold or neglect such serv- 
ice may in a large measure contribute to unsound or dangerous public ex- 
pressions. 

The right to practice law is a privilege granted by the state. To merit 
the continuation of this privilege places upon the lawyer the obligation to 
contribute to the public interest the highest type of service of which he is 
capable. 

‘ In order to be able and competent to discharge such obligation the lawyer 
must be continuously alert to the discharge of that never-to-be-fully-paid ob- 
ligation to his own profession. 

It has been well said that: 

“Every lawyer owes some of his time, talent and energy to the improve- 
ment of his profession.” 

It is noteworthy that the Bar Association of the State of Kansas has 
greatly increased in numbers and in interest during the past several years. 
An increasing number of practising lawyers of Kansas are participating in 
the program of activities of the organized bar, and more and more they are 
realizing the tremendous value of the “Journal” of the Kansas Bar Associ- 
ation. 

Much has been said and written about Integration of the Bar in Kansas 
and elsewhere to make the Bar of the states all-inclusive. Whatever the 
form or plan of integration, it is urged for the one purpose of causing all 
lawyers to be active in support of the best thought-out plans for the better- 
ment of the Bar itself and to improve the administration of justice. 

It is a general opinion that what we need is for every lawyer to be suf- 





Lawyers’ Dests 279 


ficiently interested and alert to the welfare of his own profession and com- 
munity to belong to his state association, participate in its activities, read its 
“Journal,” and help as he can in every district and local organization of 
lawyers. That sort of interest and activity will solve the problem of integra- 
tion and be of great benefit to the public and lawyers themselves. 

Out of legal institutes and sectional discussions at the State Bar meet- 
ings more is to be had for the benefit of the practising lawyer than can be 
gotten in any other way for an equal amount of time and money expended. 

For that reason attendance at Bar functions has been increasing, and it 
is urged that the lawyers of Kansas can be of even greater force and in- 
fluence in the life of the state than at present if there is maintained a common 
interest in organized bar objectives. 

Improvement in the administration of justice is the high aim of the 
organized Bar throughout the nation, but the observing layman must have 

from the conduct of the individual lawyer of his acquaintance that 
ers generally are really trying to achieve that aim. 











280 The JourNa 


The Kansas Junior Bar Conference Commences 
Its Third Year 


With two successful years behind it, the Kansas Junior Bar Conference 
is now embarking on its third annual program year with C. Harold Hughes 
of Manhattan at the helm as State Chairman. Other officers are Chandler 
F. Jarvis, Winfield, Vice-Chairman; and Erle W. Francis, Topeka, Sec- 
retary. 

In addition to the officers above named, the State Chairman has as ad- 
— aides an Executive Council which is composed of the following mem- 


Last Retiring Chairman—R. L. Letton........................... Pittsburg 
First District—James L. Porter................... 0000.00 eee ee eee Topeka 
Second District—W. C. Jomes................ 0c cece cece eee ee eeee Olathe 
Third District—Richard L. Becker........................22.5. Coffeyville 
Fourth District—Harold M. Hauser.......................0..0065. Marion 
Fifth District—Verne M. Laing........................000.2-0 0005 Wichita 
Sixth District—Paul Ward.................00.... 0000 c cece cece eee Hays 
Seventh District—Drew Hartnett........................0...0005. Stafford 
Counc. Memsers AT LarcE 
ses it ash cg ue eKel ic vexckb ven opal ee baeaelan Topeka 
Eee erin ne? ee reer en RIT Junction City 
cscs Gin ene ing hcPieicininn nds venan yehee ase et Kansas City 


It is understood that a re-placement will have to be made in the Council 
as David L. Rankin of Junction City has recently accepted an appointment 
in Washington, D. C. Under the by-laws of the Conference, the Council 
will be required to elect a successor for the balance of his term. 


The Council held its first meeting of the year in Manhattan on Sep- 
tember roth. At that meeting the program for 1939-40 was outlined. A 
second Council meeting was held in Wichita in November. 


Among the activities approved for the conference year was that of co 
operation with the State Bar Association Committee on Legal Institutes. To 
carry out this co-operative endeavor, a special committee was appointed, com- 
posed of Chandler F. Jarvis, as Chairman, Harold Hauser, and William Wag- 
ner, Jr., of Wakeeney. 


T. Coffman, Lyndon, will head the membership committee; 
Homer B. Jenkins, Salina, again is Chairman of the Public Information Com- 
mittee’s work; and Francis C. Clark, Topeka, is Publicity Chairman. 


The American Citizenship Committee has been assigned one of the 
major program projects of the Conference, namely, Juvenile Crime De- 
linquency. This important Committee will be headed by Judge George E. 
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Ramskill, Lyndon, who has had practical experience in this field by reason of 
his services as Probate and County Judge of Osage County. 

The Kansas Junior Bar Conference was well represented at both the 
Tenth Circuit meeting of the Junior Bar Conference of the American Bar 
Association at Colorado Springs, Colorado, in September, and the regional 
meeting held at Des Moines, Iowa, on November 4th. The latter meeting 
included the states of Iowa, North and South Dakota, Minnesota, Nebraska, 
Missouri and Kansas. Among those attending either one or both of the 
meetings were: C. Harold Hughes, Manhattan, Frank Eckdall, Emporia; 
John H. Hunt, Topeka, Erle W. Francis, Robert M. Clark and Phil H. 
Lewis, all of Topeka. 
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The Kansas Legal Institutes, 1939-1940 
A Series of Courses Designed for the Practicing Lawyer 


ForEworp 

The Kansas Legal Institutes program, now in its first year, is built on the theory that 
lawyers will turn out to that kind of lecture which they feel will deal with their ordinary 
problems. The program is sponsored by the Kansas State Bar Association as a service 
to all lawyers of the state regardless of membership in state, district, county or local 
associations. 

Actual conduct of the Institutes rests with the district, county and local bar or- 
ganizations. The Committee will actively promote Institutes in all parts of the state, work- 
ing through district and county bar associations where they exist and encouraging the 
organization of such units where there are none. 

Arrangements for holding the Institute meetings are made by the district, county or 
local bar association, which selects the speakers and establishes dates and locations. Natur- 
ally, the district, county and local Bar associations are interested in the desires of the 
lawyers both as to speakers and subjects. All lawyers, therefore, are ‘urged to com- 
municate their wishes in these regards to the officers of the various bar associations. 

Legal Institutes represent wholesome gatherings of the bar. It is hoped that a large 
number of them will be held during the year, and the Committee urges that the dis- 
trict, county and local associations make early plans to derive the greatest amount of 
benefit from this practical and worthwhile program. 


ConDuUCcT OF THE INSTITUTES 


The program which in the past has proved most successful is conducted according 
to the following plan: 


1. Meeting convenes at 3:00 P.M. 

2. Discussion by first speaker, limited to 45 minutes, followed by round-table. 
Recess at 5:00 P.M. 

3. Informal get-together where visitors and local lawyers may become better 
acquainted. 

4- Dinner at 6:30 P.M. After dinner, 15 minutes, no more, devoted to dis- 
cussion of bar association matters. 

5. Discussion by second speaker, with same 45 minute time limit, followed 
by round-table. 

6. Adjournment at 9:00 P.M. 


It is desirable that courts in the area attending adjourn on Institute Day to permit 
attendance by all judges and lawyers of the district. 


ARRANGEMENTS 

Any district, county or local bar association may arrange through the Legal In- 
stitutes Committee of the State Bar Association for the holding of a Legal Institute 
by informing the chairman, John H. Hunt, 401 Columbian Bldg., Topeka, Kansas, of 
the dates and the speakers desired. The Chairman will then secure for the Institute 
the desired speakers. Alternative choices should be made to allow for possible conflicts 
in the speakers’ engagements, and the selections of speakers should be indicated in suf- 
ficient time to permit the making of all necessary arrangements. 


EXxpEnsEs 
Traveling expenses of speakers will be paid by the Association inviting them. From 
experience your committee believes that the best way of defraying this expense is to add 
a small amount to the dinner tickets. In this way the’ expense money can be 
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easily. During this year of the Institute program the State Committee will, if you de- 
sire, send out all notices of meetings to the lawyers in the districts in which the meet- 
ings are to be held. In order to have these notices sent, advise the Chairman of the 
Legal Institute Committee of the Kansas Bar Association. 


SCHEDULE OF COURSES 





I. ProBLeMs IN APPELLATE PRACTICE. 
“Appellate Practice.” 
—John S. Dawson, Chief Justice, 
Supreme Court, Topeka, Kansas. 


II. Prostems 1n Bankruptcy Law. 
“The Chandler Act.” 
—F. J. Moreau, 
Dean of The School of Law, 
University of Kansas, 
Lawrence, Kansas. 


III. Prostems 1n Bonn Practice. 
“Municipal Bond Proceedings and 
Transcripts.” 
—Claude I. Depew, 
of Long, Depew, Stanley, Wei- 
gand & Hook 
Wichita, Kansas. 


IV. Prostems 1n ConsTITUTIONAL Law 
“Chickens to Children or the Com- 
merce Clause of the United States 
Constitution.” 
—Hon. J. G. Somers, 
Judge of Ninth Judicial District, 
Newton, Kansas. 
“Why a Written Constitution.” 
—Robert Stone, 
of Stone, McClure, Webb, John- 
son & Oman, 


Topeka, Kansas. 


V. Prostems 1n Corporation Law. 

“Some Differences between the New 
General Corporation Code and the 
Old Corporation Laws.” 

—Thomas Amory Lee, 
Topeka, Kansas. 
“The New Corporation Code.” 
—Robert C. Foulston, 
of Foulston, Siefkin, Foulston & 
Morris, 
Wichita, Kansas. 


VI. Pros_ems IN THE Law or EvipENce. 


“Introduction and Use of Documentary 
Evidence.” 
—O. P. May, 
of Waggener, May, Waggener & 
Hope, 
Atchison, Kansas. 
“Depositions and Discovery Before 
Trial.” 


—Warren M. White, 
of Malloy, Davis & White, 
Hutchinson, Kansas. 
“Use of Expert and Opinion Evidence.” 
—George Siefkin, 
of Foulston, Siefkin, Foulston & 
Morris, 
Wichita, Kansas. 
VII. Prostems IN THE Law oF FEDERAL 
Procepure. 
“The New Federal Rules.” 
—Earl H. Hatcher, 
of Smith & Hatcher, 
Topeka, Kansas. 


VIII. Prostems IN THE Law oF INSURANCE. 
“Suits on Fidelity Bonds.” 
—Glenn Porter, 
of Hart, Porter & McDonald, 
Wichita, Kansas. 


IX. Prostems 1n Lasor Law. 
“Meet Messrs. Minimum Wage and 
Maximum Hours.” 
—Balfour Jeffrey, 
of Doran, Kline, Cosgrove, Jeff- 
rey & Russell, 
Topeka, Kansas. 


X. Prosiems In THE Law oF Or anp Gas. 
“Implied Covenants in Oil and Gas 
Leases.” 
—J. B. McKay, 
E! Dorado, Kansas. 


of Collins, Pielsticker & Attwater, 
Wichita, Kansas. 
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XI. Prosrems in Prosate Law. XV. Prosiems In THE Law or Torts. 
“Criticisms and Suggestions with Re- “Automobile Collision Cases (Plain- 
lation to the New Probate Code.” tiff's Viewpoint.)” 
—Walter T. Chaney, —Matt Guilfoyle, 
Topeka, Kansas. Abilene, Kansas. 
XII. Prostems 1n Procepurat Law. “Automobile Collision Cases (Defend- 
“Limitations.” ant’s Viewpoint.)” 
—Albert Faulconer, —LaRue Royce, 
of Faulconer, Dale & Swarts, Burch, Litowich & Royce, 
Arkansas City, Kansas. Salina, Kansas. 
XIII. Prostems in Rear Property Law. XVI. Prosiems 1n Triat Practice. 
“Rights of the Landowner under Con- “The Jury System and Jury Pleas.” 
demnation Proceedings.” —W. L. Cunningham, 
—Lester M. Goodell, of Cunningham, Walker & Cun- 
of Wheeler, Brewster, Hunt & ningham, 
T Goodell, Arkansas City, Kansas. 
opeka, Kansas. és sa : 
“Examination of Abstracts of Title.” Depositions and Discovery Before 
—Dean McElhenny, Trial. 
of McElhenny & Gault, —Warren M. White, 
Topeka, Kansas. of Malloy, Davis & White, 
“Land Titles and Abstract Examina- Hutchinson, Kansas. 
tion.” “Instructions to the Jury and Special 
—MargaretMcGurnaghan, Questions.” 
of Wheeler, Brewster, Hunt & —Austin M. Cowan, 
Goodell, of Cowan, McCorkle, Kahrs & 
Topeka, Kansas. Nelson, 
XIV. Prosrems 1n THE Law oF TAXATION. Wichita, Kansas. 
“Estate and Inheritance Taxation.” 


XVII. Prosrems in THE Law or Work- 
MEN’s CoMPENSATION. 


“Trial of a Workmen’s Compensation 


—Henry H. Asher, 
of Gorrill, Asher & Gorrill, 


“ : » Case. 
Our Federal Tax Structure. . 
—Ellis D. Bever, —Erskine Wyman, 
Wichita, Kansas. Workmen’s Compensation Com- 
(NOTE: Mr. Bever not available mussioner, 
until after Jan. 1, 1940.) Topeka, Kansas. 


Sponsored by The Kansas State Bar Association Legal Institutes Committee: 


W. E. Sranrey, Wichita 

O. G. Unpzrwoon, Greensburg 
Roy C. Davis, Hutchinson 

Rate M. Hops, Atchison 

James M. Scorr, Kansas City 
Ciayton Fioop, Hays 

C. R. Hoxranp, Russell 

Georce B. Powers, Wichita 

Joun H. Hunt, Topeka, Chairman. 
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Notes and Comments 


THE RIGHT TO SOLICIT CUSTOMERS OF A FORMER EMPLOYER 

Certain types of business enterprises such as the laundry trade, the dry-cleaning in- 
dustry, and others of a similar nature, are peculiar by reason of the fact that the em- 
ployer’s contact with his customers is made almost entirely through his employees. A 
serious question of propriety resolves itself when such an employee, after termination 
of his employment, begins to compete with his former employer by soliciting his cus- 
tomers. ‘The courts are generally in accord, by implication at least, in the view that 
where an express contract exists by which the employee has agreed not to solicit his em- 
ployer’s customers, or where the employee has converted to his own or another’s use 
an actual written list of the employer’s customers, the employee should be restrained 
from such activity. It is in those situations where neither of these two conditions is 
present that the question of whether or not the employee should be allowed to solicit 
the customers of his former employer becomes a difficult one to answer. That it is 
difficult of solution is evidenced by the differences in the opinions of the courts which 
have passed upon the matter. 

The Kansas Court, as is shown in Garst v. Scott,! is committed without apparent 
qualification to the view that mere knowledge as to the identity of the employer’s cus- 
tomers is not of the nature of a trade secret, and that an employee may not be restrained 
from using such knowledge in competition with his former employer. This view is 
based upon the conviction that nothing in the nature of a property right belonging to 
the employer is interferred with by the employee in such a case. Concerning this point, 
the court said, “Trade secrets are property of the employer and cannot be taken or used 
by the employee for his own benefit, but customers are not trade secrets. They are not 
property. The right to trade with them is property, but that right was not interfered 
with by the defendant.” 

The court of Appeals of Kentucky, citing the opinion of the Kansas Court as the 
precedent for its decision in Progress Laundry Co. v. Hamilton,? concluded that, “A 
list of customers committed to memory is not a confidential trade secret. A process com- 
monly in use is not a trade secret.” All of the decisions in conformity with this view 
of the problem emphasize the proposition that there cannot be discovered, in a mem- 
orized list of customers, anything sufficiently in the nature of property to move a court 
of equity to restrain its use.* 

An additional ground advanced for the refusal to restrain an employee from solicit- 
ing the customers of his former employer, is that a contrary rule would result in the 
destruction of free competition. Pertinent to this argument is the following statement of 
the Oklahoma Court in Brenner v. Stravinsky: “A contrary rule would compel the 
employee to give up all the friends and business acquaintances made during his previous 
employment and tend to destroy the freedom of employees and reduce them to a condi- 
tion of industrial servitude.” As yet no court has gone so far as to restrain an employee 
from receiving work brought voluntarily to him by the customers of his former employer. 
Therefore the argument of the Oklahoma Court seems to be based upon an unjustifiable 
fear of the curtailment of an employee’s right to work. Actually, under the contrary 
rule an employee has the right to do work for the employer’s customers, the only difference 
there being that the customers themselves must be the moving force in establishing that 
business relation.® 

In those states where solicitation of the employer’s customers by the employee is re- 
strained in such cases, three distinct theories are there relied upon to justify such pro- 





1, (1928) 114 Kan. 676, 220 Pac. 277, 84 A.L.R. 395. 
1926) 208 Ky. 848, 270 S.W. 834. 

See Jewell Tea Co., Inc. v. Grissom et al (1938),—S.D.—, 279 N.W. 544; Federal Laun Co. 
v. Zimmerman (1922), 218 Mich. 211, 187 N.W. 385; Fulton Grand Laundry Co. v. Johnson 
1928), 140 Md. 864, 117 Atl. 768, 23 A.L.R. 427. 

4. (1989) —Okla.—, 88 Pac. (2d) 618. 

5. See also Fulton Grand Laundry Co. v. Johnson, supra, note 8. 

6. New Method Laundry Oo. v. MacCann (1916), 174 - 26, 161 Pac. 990. 

7. Pasadena Ice Co. v. Reeder et al (1929), 206 Cal. 697, 275 Pac: 944. 
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cedure, namely (1) that information concerning the employer’s customers is the abso- 
lute property of the employer, (2) that there is an implied contract not to disclose con- 
fidential information, and (3) that to allow an employee to proceed would be to counte- 
nance the breach of a close fiduciary relationship.6 Most of the states within this group 
emphasize the belief that there is no practical or logical distinction to be made between 
a written list and the memorized knowledge of an employer’s customer. These courts 
draw an analogy between the acquired knowledge of an employer’s customers and the 
acquired knowledge of secret formulae or processes which he uses in his business; they 
are of the opinion that for an employee to reveal or utilize either constitutes the breach 
of an implied contract and of a fiduciary relationship. Illustrative of the views of these 
courts is the following passage taken from the opinion of the Rhode Island Court in 
Colonial Laundries, Inc. v. Henry:* “The jurisdiction of equity to restrain the use of 
such knowledge is based upon the misuse of something of value belonging to the em- 
ployer, namely, the goodwill of his customers. Such goodwill is sufficiently in the nature 
of property to be entitled to protection against unfair competition.” 

With reference to the argument that such a ruling as that laid down by these courts 
is hazardous to free competition, it must be conceded that these courts have made a very 
definite attempt to provide a working and flexible rule whereby both the employee's 
interest in free competition and the employer’s interest in fair competition might be pre- 
served. For example, the following passage is taken from the opinion of the Supreme 
Court of California in New Method Laundry Co. v. MacCann,!° and is typical of these 
attempts to strike a balance: “It cannot, indeed, be questioned that an employee, in a 
case such as this, retains the right to work for a rival laundry if he so chooses, or having 
established a laundry business himself, to serve all persons who voluntarily offer him 
their trade. But he must act with utmost fairness, resolving every doubt rather in favor 
of the interests of the former employer than against them, and exercising at all times 
every precaution to avoid violating, in letter or spirit, the confidence reposed in him.” 
Note also this statement by the same court in Pasadena Ice Co. v. Reeder:"! “Right of 
a person to pursue any calling or profession he may choose to follow is a property right. 
It should not be taken from a person except upon a clear and most convincing showing 
that in exercising his right to labor, he is violating no express duty that he owes to 
others.” No definite criterion has as yet been adopted by which to determine just when 
the duty of a court arises to protect the employer, but perhaps the equitable requirement 
of “substantial injury” is as satisfactory as any that may be suggested.!2 

It has been argued that careful examination of all the cases will disclose that the 
difference among the decisions is not so much one of principle as whether, in a given 
case, the list was confidential, and if so, whether that fact should be submerged in the 
interest of free competition. To some extent at least that is a true summary, yet the 
difference of viewpoint of the courts as to whether or not a memorized list of customers 
is sufficiently in the nature of property that Equity will protect it, is a concrete bone of 
contention. One cannot as yet discern any definite trend, either to the one side or the 
other, in the law as regards this question; those courts which without qualification have 
settled the question in favor of the employee, such as the Kansas Court, in reality seem 
farther from a workable and satisfactory solution than do those courts adhering to the 
contrary view. It is only when a balance is struck between the conflicting interests of 
employers and employees that it can be said that a satisfactory solution has been reached; 
until that balance is made, friction must surely rear its ugly head. The courts in the 
latter group have certainly made attempts in that direction. 


Pru E. Buzicx, ’41 
University of Kansas, School of Law. 


8. New Method Laundry Co. v. MacCann, AT note 6. 
9. (1927) 48 R.I. 882, 188 Atl 47, 54 A.L.R. 343. 

10. Supra, note 6. 

11. Supra, note 7. : 

12. (1929) 18 Cal. Law Review 88. 
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THE LEGAL ASPECT OF GROUP HEALTH ORGANIZATIONS 

There has been great agitation, recently, for a sound and practicable means of dis- 
tributing substantially adequate medical and hospital attention and care to the masses 
as well as to the classes who are able to procure such services for themselves. The 
natural channel through which such efforts have flowed has been a wide diversity of at- 
tempts at organization looking toward procuring medical and hospital services for those 
unable to secure them. 

Sponsors of social change and betterment have pointed out, and not without evi- 
dence to bear them out, that there are in America today literally thousands of family 
units which are not adequately cared for in the ordinary run of ailments befalling them. 
Many of these units refuse to secure the services of medical practitioners because of their 
fear of mounting expenses, carrying them beyond the range of their budgets. They will 
not seek commodities which they know they will not be able to pay for. Pride, in many 
cases, forces them to bear, without medical attention, their illnesses. Others, not so 
zealous in keeping within their means, have been cut off from the possibility of such 
medical services by their failure to pay for such services in the past, or, im cases of acute 
physical distress, by the inaccessibility of specialists, who are alone able to diagnose and 
properly treat them.? 

Employers have found, much to their consternation, that their employees are in 
many instances improperly protected against illness and infirmity by complete medical 
and hospital service. The natural and inevitable result of this situation is decreased 
efficiency and eventual loss falling upon the employer. To cope with this undesirable 
and distressing condition, employers of large numbers of workers have tried to evolve 
some plan which will supply the much needed solution. 

It is with these attempts of employers to furnish complete medical service and 
hospitalization to their employees that we are here concerned in large measure. How- 
ever, the broad general principles underlying such plans or organizations will hold in 
divers instances, whether the relationship of employer-employee be present, or whether 
the employee be trying to assure himself of the availability of medical care when needed. 
The county as a unit, the city as a unit, or a group banded together solely by their mutual 
desire for such protection, occupy much the same field from the legal point of view. 

In striving for the best plan or organization, that by which the most complete med- 
ical service can be furnished to the greatest numbers at the least cost per unit so served, 
many groups have sought and obtained the advantages of incorporation. Such corporate 
bodies take a number of forms. The prospective patients may, entirely among them- 
selves, incorporate in a non-profit, purely benevolent association to distribute medical 
services among their limited membership. Such corporations may, with the advantage 
of experience in their special field, contract with other limited groups to procure for them 
substantially the same medical and hospital services as those furnished their original 
membership, on the same altruistic basis. Physicians and surgeons may incorporate to 
furnish their skilled services to larger numbers, at the same time assuring themselves 
a larger number of patients through the contracts the corporation enters into for their 
Practice. Less altruistic, and yet along the same general pattern, are the corporations 
organized by laymen for profit, in which the patients and physicians are both inde- 
pendently contracted with to receive and furnish medical services, respectively. 

Such attempts to bring to larger numbers the unquestioned advantages and benefits 
of substantially complete medical and surgical diagnosis and treatment, whether for 
profit, or engendered purely by humanitarian and social precepts, have, from the day of 
the beginning, met with legal difficulties. Their existence has been threatened, time after 
time, by their being subject to the long-accepted principle that corporate bodies may not 
engage in the practice of medicine, law or any other of the skilled professions. Suits 
against their continued existence and operation have taken a number of forms. Pro- 
ceedings as quo warranto have held a favored position, but the corporations themselves 
have attempted mandamus against state commissioners of insurance or attorney generals, 
physicians practicing through the agency of such corporations have been sued for mal 
1. Report, National Health Conference, (July, 1938), p. 1, ff. 
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practice, and efforts at declaratory judgments for or against the organizations, as the 
case may be, have been numerous. Most of these actions, however, whatever form they 
have taken, have hinged on the ability and legal justification of a corporation practicing 
medicine. This in spite of the fact that so many of these corporations have vigorously, 
and not without some merit, contended that they are not so engaged. Necessarily, with 
the trend being as it is, we are principally concerned with this question which has proved 
to be so vital to the existence and continued operation of these medical dispensing 
organizations. 

Chief among the advantages urged by ardent supporters of organizations of the 
medical service nature is the economic saving gained by the wide distribution of cost, 
and the increased availability of medical services to greater numbers. It stands to reason 
that, up to a fixed point, unit cost of medical and hospital services, as well as the price 
of any other commodity, decrease with the increase in the number of units contracted 
for. So, if a group of laymen bind themselves together for the purpose of procuring 
to themselves such medical service, the net saving to them is appreciable. Following 
this accepted theory to its logical conclusion, the natural forthcoming result is that more 
and more persons receive the medical and hospital service they need. It must be con- 
ceded that “beneficial circles” may develop as well as the shopworn (as to expression) 
“vicious circle.” 

As to the charges that such organized bodies are engaged illegally in the practice 
of medicine, the Kansas Court has stated, “The practice of medicine may be said to 
consist in three things: First, in judging the nature, character, and symptoms of the dis- 
ease; second, in determining the proper remedy for the disease;, third, in giving or 
prescribing the application of the remedy to the disease.”* From this, it would seem 
that the corporate organizations banded together to procure medical services for mem- 
bers and those groups with whom they may see fit to contract independently, are not 
capable of being engaged in the practice of medicine, at least insofar as the Kansas 
decisions are concerned. The Nebraska high court, in commenting on this Kansas case, 
followed the idea that a corporation could’ not practice medicine, stating, “It is im- 
possible to conceive of an impersonal entity judging the nature, character and symptoms 
of the disease, or determining the proper remedy, or prescribing the application.”* But, 
whether or no a corporation is capable of engaging in the practice of medicine, legally 
or illegally, there are distinct advantages to this type of organization. 

A recent District of Columbia case recognized these advantages, in holding that the 
Group Health Association, a benevolent, non-profit corporation might contract in ad- 
vance for the services of physicians over a period of time. The Group Health Associa- 
tion was contracting with employees of a particular division of the federal government to 
furnish them, at a fixed monthly rate, the medical care of physicians and surgeons with 
whom the association contracted independently. The court, in deciding the case, which 
was brought as a quo warranto proceeding by the attorney for the district and the com- 
missioner of insurance, held that the corporation might continue to function as it had 
been doing, without in any way violating the statute prohibiting the practice of the 
healing art otherwise than in accordance with the provisions of license and registration.‘ 
The fact that such a group of individuals, who admittedly might, as ‘individuals, con- 
tract with a group of physicians for such medical and hospital services, had seen fit to 
seek the advantages of incorporation did not render them violators of the statutes. This 
case, of course, involved the purely altruistic purpose of wider distribution of medical 
and surgical services among the limited group of men. 

However, the fact that a corporation, organized to carry on activities of the same 
general nature in the procurement of medical services for its members and those with 
whom it might contract, was built around the profit motive, has been held not to in- 
validate the legality of its existence and activity. A Missouri case, as early as 1907, in- 
volving a situation analogous to that dealt with in the District of Columbia litigation 


2. Underwood v. Scott, 48 Kan. 714, 23 Pac. 942 (1890). 
8. State Electro-Medical Institute v. State, 74 Neb. 40, 103 N.W. 1078, (1905). 
4. Group Health Association v. Moor, et al, (D.C.), 24 Fed. Supp. 445, (19388). 
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cited above, excepting the profit feature of the latter, held that there was no violation 
of the statutes involved.5 The corporation there involved was organized for the avowed 

of furnishing treatment for a certain disease, and medical and surgical treat- 
ment for all other diseases. Quo warranto proceedings were brought by the circuit at- 
torney to oust the corporation from its practice. The court granted) the corporation the 
privilege of exercising the privileges of its incorporation, holding that the independent 
contracting with physicians and prospective patients was not illegally engaging in the 
practice of medicine. It said, “The corporation is not restrained by its charter from 
entering into contracts with persons to supply medical treatment, nor from entering into 
contracts with physicians to render medical and surgical services, and has, in this re- 
spect, the same right to contract as a private individual.” 

The Missouri case points out that, if such a corporation, even. though it be organ- 
ized for profit, be prohibited the right to carry on the activity of furnishing medical 
and hospital services to those with whom it contracts, the many hospitals and clinics 
maintained by private corporations cease to justify their existence. These hospitals and 
clinics do not practice medicine, but they do receive patients and employ physicians 
to give treatment. It would be considered! futile to contend that these corporations 
were practicing medicine. The corporation being sued in Missouri was chartered to do, 
largely, what those hospitals have been doing! for many generations in America. 

Nebraska has held that corporations organized to contract with persons to furnish 
them the services of properly qualified physicians, whether they be members of the 
corporation or its agents, for a fixed rate of compensation, are not prohibited, are not 
contrary to the furtherance of public policy, and the corporation may recover for such 
services as it has rendered pursuant to the contracts.® 

Of course, the cases have universally recognized that corporations may be engaged 
illegally in the practice of medicine, if the circumstances show officers or members of 
the corporation holding themselves out as being qualified to practice the healing arts, 
when in fact they are not properly trained and licensed to do so.” 

It is from the fact that a number of corporations have attempted to commercialize 
the practice of medicine and surgery, by extracting exorbitant profits from the ig- 
norant and preying upon the uninformed, that much of the prejudice and distrust of any 
and all plans or organizations to furnish medical services to larger numbers have sprung 
up. The courts have always been careful to distinguish between these purely commercial 
and non-beneficial organizations, and the type organized with some view to aiding the 
situation as to the distribution of medicine, hospitalization, and surgery, though the profit 
element be involved as a side issue.® 

No single factor has entered the controversy so much as the distinction which is 
the natural outgrowth of attacks on the original ideals fostering the growth of such 
corporations. This distinction between the “furnishing of medical and hospital service” 
and the “practicing of medicine” is the point in issue. The general rule which might 
be evolved from the cases on the point is that those corporations which engage in the 
furnishing of medical and hospital services do not violate the statutes on such practice, 
while those actually engaged in practicing medicine are illegal enterprises. 

Many states have statutes which prohibit the corporation from engaging in the 
practice of law.® Most of the state statutes are silent, however, on the practice of 
medicine by a corporation. Kansas has no statute expressly forbidding the practice of 
medicine by a corporation, and the point has not as yet been adjudicated in the courts. 
There is, however, a Kansas Statute which permits the organization of corporations with 
the avowed intent of furthering and encouraging any of the learned professions.!° 

Those states which have outlawed corporations contracting to furnish medical and 
hospital service to members and others, have usually followed the statutes found on 


Sager v. Lewin et al, (Mo.), 106 S.W. 581 (1907). 

State Electro-Medical Institute v. Platner, 74 Neb. 28, 103 N.W. 1097, (1905). 

18 Am. Jur. 838 (19388). 

People ex rel Board of Medical Examiners v. Pacific Health Corp., 82 Pac. (2d) 429 (1938). 
Ill, Ann. Stat. (Smigh-Hurd), New York Penal Law, Sec. 280, (19385). 

. GS. (1985), 17-204. 
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the books of every state, which make it unlawful for anyone not properly licensed and 
registered to practice medicine.!! 

This interpretation leads to the disadvantages urged by those with whom these 
corporations do not find favor. Their strongest and most cited talking point is the al- 
leged destruction of the physician-patient relationship. Along with this disadvantage of 
corporations’ entering into the field of furnishing medical service to those with whom 
they contract, opponents of the plans point out that commercialization results in bad 
advertising and competition. This leads to the ultimate lessening of the high ideals 
and standards of the profession as a whole.!2 

In the case of a corporation which secures to its members and ‘others the advantages 
of better medical service and attention, but primarily does so for the profit accruing to 
the organization as a result of such contracts, this objection, it must be admitted, has a 
firm foundation. The corporation is very apt to control, or at least strongly influence, 
the physician in his care of the members and others with whom the contracts are drawn. 
Courts, in adjudicating such cases, have often held that the corporation is actually en- 
gaged in the practice of medicine in that it prescribes drugs and medicines or surgery 
for the care and cure of ailments and infirmities through its contracts with said physi- 
cians and surgeons. The courts, in reasoning thus, construe the statutes on corporations 
as being intended to include persons.1® Through this construction, it follows that since 
corporations cannot have the mind and character-consciousness necessary to licensing 
and registering requirements of those “persons” properly qualified to practice medicine 
and surgery, they cannot be engaged in such practices otherwise than in violation of the 
statutes pertaining to the medical profession.!4 

In Kansas, the most prevalent type of case has been that in which a corporation has, 
through its agents, held itself ‘out as being qualified to engage in the practice of op 
tometry, a skilled profession closely analogous to the practice of medicine.’5 The Kansas 
courts are entirely in agreement on the premise that corporations may ,not engage in 
such practice, though they seek to do so through the ministrations and recommenda- 
tions of its agents, themselves properly qualified to practice optometry as individuals. A 
recent Kansas case held that it followed as a matter of due course that since the statute 
requires a practitioner of optometry to be a person who is lawfully registered, of good 
moral character, possessed of specific educational qualifications, a graduate of a recog- 
nized school of optometry of specified requirements, and must have passed an examina- 
tion, no corporation could be registered and thereby entitled to practice optometry.'® 
A jewelry corporation there advertised that the services of an optometrist might be 
had free at its place of business. The store employed the optometrist and sold the 
materials which he prescribed for his patients. ‘He also agreed to recommend glasses 
from their stocks for those whom he determined to be in need of them. 

There is a strong argument, further, to the effect that the statutes of the states are 
expressly intended to prevent the commercialization of the learned professions. De- 
cisions in a number of them have held that the practice of either medicine or dentistry 
by a corporation is unlawful, whether done directly, or indirectly, through a licensed 
physician, dentist, or surgeon.!7_ This results from the strong prejudice against the un- 
bridled competition of physicians and surgeons with each other. The peculiar nature 
of the work of such men has always been considered sufficient reason for limiting the 
members’ activity to the care of those seeking them out. Competition, in the business 
sense, has never been an openly admitted advantage. The learned professions, by their 
very nature, do not readily lend themselves to this phase of business. 

States have even construed optometrists and dentists to be physicians, for the pur- 
poses of the statutes regulating the practice of medicine. California has held that a 


. G.8. (1985), 65-1001, 1002. 

. People v. United Medical Service, Inc., 362 Ill. 442, 200 N.W. 157 (1986). 

. G.S. (1985), 17-1228; 21-642; 77-201. Board of Comm. of Osborne County v. City of Osborne, 
104 Kan. 671, (1919). 

. Funk Jewelry Co. v. State, (Arizona), 50 Pac. (2nd) 945, (19385). 

. State ex rel Att’y Gen. v. Goldman Jewelry Co., 142 mn. 881, 51 Pac. (2d) 995 (1985). 

. Supra, note 15. 

. Isensmith v. Buhl Optical Co., 178 8.E. 695 (1984). 
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corporation or unlicensed person may not manage or control the so-called business side 
of the practice of dentistry, since the profession was held indivisible.'® 

One of the strongest cases holding that corporations may not engage in the prac- 
tice of medicine is the recent California decision holding, in a case involving circum- 
stances not wholly unlike those dealt with in the District of Columbia case, that a corpo- 
ration may not engage in the practice of medicine.!® 

The court there deplored and condemned the destruction of freedom of choice in 
the selection of physicians and surgeons. The elements of solicitation of medical prac- 
tice and laymen’s control of the medical profession were found to be present whenever 
the corporation sought contracts for furnishing medical service from the general public, 
turning this business over to a special and select group of physicians. The professional 
qualifications and long treasured attributes of the medical fraternity are lost, the court 
held, through its mingling with laymen. The profession is not felt to be at its best when 
governed or influenced in any way by outside forces. 

Solicitation through the cheaper forms of advertising and unbridled competition 
also deter from the altruistic motives of many of these corporations organized for social 
betterment through wider distribution of medical services. Public policy enters in at 
this point. The main purpose of the statutes regulating the practice of medicine is the 
protection of the public from quacks and those unfit to practice the profession. 

However, proponents of the organizations for widespread distribution of medical 
facilities have pointed out, with merit, that such corporations may well be allowed to 
engage in legitimate and humanitarian practices, without necessarily allowing wholesale 
advantage to be taken of their existence and operation so as to open the field to quacks 
and the unfit, unscrupulous practitioners of the healing art. 

These proponents of the system contend that the purpose of the statutes is to 
eliminate the possibility of danger to the public health through the practices noted above. 
There is no reason why corporations, although they employ physicians in the carrying 
out of their activities, cannot be regulated so as to effectively weed out the undesirable 
members, and yet attain the broad social purpose, which is certainly commendable in 
every respect. It must be admitted that such personal qualifications as those necessary 
to the practice of medicine can be present only in a person. Therefore, there is small 
justification for requiring the corporation itself to be licensed, so long as it does not 
attempt to function in the capacity of physician or surgeon. Whatever activities it carries 
on in the distribution of medical service, these proponents of the idea contend, are 
furthered only through its contracts with these members of the medical profession. There 
can be no threat to public health and public policy in the proper functioning of these 
corporate bodies. The prerequisites of the profession having been fulfilled in all re- 
spects by the personnel, and the corporation being regulated so as to preclude any pos- 
sibility of its interfering with or influencing the physicians in their duties, the physician- 
patient relationship is secure, and the legislative intent and purpose of the statutes has 
been fully complied with. 

The particular facts and circumstances of the case should control, contend those in 
favor of corporate distribution of medical service. There is no valid reason, in view of 
the protection afforded, for eliminating the whole of the field because there are dis- 
advantages attendant upon it in some respects. It must be determined whether or not 
there is valid cause for holding the particular corporation involved in litigation is carry- 
ing on activities endangering the public weal. In passing, it may be said that through 
this channel would seem to lie the only outlet for holding that hospitals and clinics may 
continue to function, while corporations may not do so, especially since it is beyond 
doubt true that many of these units have a purpose and carry on activities which are 
definitely in furtherance of public good health and social betterment. There is but little 
justification for allowing the activities of some corporate bodies, merely because they 
have enjoyed long-standing corporate existence without jeopardization on account of 
their admittedly valid existence, when many of the newer types of corporations for the 


18. Painless Parker v. Bd. of Med. Examiners, 216 Cal. 285, 14 Pac. (2d) 67 (1982). 
19. People ex rel v. Pacific Health Oorporation, Supra, note 8. 
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distribution of medical and hospital services have points in their favor which, in view of 
social progress, are as meritorious as the long accepted hospitals and clinics.2 

Further, it is urged that the medical profession will be greatly exploited by the 
entrance of large numbers of laymen into the fields; men whose sole purpose is the 
reaping of a harvest of profits from the furnishing of medical services to the groups 
with whom they contract. This, it must be conceded, would, if continued unregulated 
lead to a cheapening of the entire medical profession because of the inability of the 
state to regulate the activities of laymen in soliciting any and all patients, and deter. 
mining what treatment was to be administered in each case, as well as what physician 
or surgeon should administer the same. 

There is, again, an answer forwarded by those favorable to group health plans. They 
point out that the state does not relinquish control over members of the medical pro- 
fession merely because of the fact that these same doctors are under contract with cor- 
porations to furnish medical treatment to patients also contracted with by the corpora- 
tion. The licensing and registration statutes are unchanged, and the state is still able 
to regulate the physicians and surgeons, which renders state regulation of the corpo- 
ration itself unnecessary. Physicians will, they contend, be held to the usual standard 
of professional excellence, whether their work is done independently or by contract. 
Physicians will still be liable legally for any and all malpractice. There is, and has 
been, from the inception of these plans, a vigorous opposition to them on the part of 
the American Medical Association, representing a large number of the members of the 
profession in America today. This group will prevent the corporation from engaging 
in practices which the Association finds worthy of criticism on the part of the state. 
The cases have universally held that, though the physicians be under contract to a corpo- 
ration, the state has in no way released its regulatory power over them in the matter 
of professional standards of excellence and capability, and may regulate them directly 
as members of the profession, ultimately and surely regulating the corporation itself. 

Some objection has been based upon the fact that such corporations are engaging 
in the business of insurance in violation of the law.2! This objection has arisen' more in 
regard to agreements by lawyers to defend clients, or groups of clients, in case of any 
suit arising out of a stipulated action. The cases on this point are divided evenly.” 

Viewing the cases and the fact situations found therein, it becomes evident that 
abstract definitions of insurance will be of no help in solving the matter. Statutory and 
judicial definitions of insurance are broad enough to cover any risk-shifting transaction, 
although it is perfectly evident that state regulation of all such agreements is unwar- 
ranted.22 The breadth of the definitions allow the courts to keep before them the pur- 
poses of regulation and the constitutional justification upon which it rests. 

The justification for insurance regulation is the public effect of such transactions. 
There are, it must be admitted, many instances in which the public has no greater in- 
terest in a contract dependent upon a contingency than in the ordinary private contract. 
The courts should not permit the state to regulate these, since it wasi obviously not the 
legislative intent to do so. The right to contract cannot be arbitrarily limited where 
no paramount public rights are concerned. It would seem that, regardless of the 
element of risk distribution, if the public had no interest in the affair, it would not be 
“insurance” for the purposes of regulation. 

The public interest which warrants regulation arises where a number of people 
have contributed to a fund held by a stranger, the solvency and management of which 


20. G.8. (1985), 40-201 subjects hospitals to the insurance code which have not been in existence for 
over ten years at the inception of the act. This act probably has as great a deterrent effect upon 
the formation of such organizations as any other one factor. The necessity of large deposits with 
the state by the insurance corporation, the rigidity of huge surplus and capital requirements, and 
other unnecessary features in relation to the end sought by most of these organizations, make 
their formation practically impossible. 

21. Group Health Association b. Moor, et al, supra note 4. 

22. Physicians Defense Co. v. Cooper, 199 Fed. 576, 118 ©.C.A. 50, (1912). 

Physicians Defense Co. v. O’Brien, 100 Minn. 490, 111 N.W. 396, (1907). 

Vredenburgh v. Physicians Defense Co., 126 Ill. App. 509, (1906). 

State ex rel Physicians Defense Co. v. Laylen,-78 Oh. St. 90, 76 N.E. 567, (1905). 

28. In Re Moresch v. O’Regan (N.J. Ch.), 187 Atl. 619, (1936). 
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fund must be safeguarded.”4 Regulation resulted from the need to protect such a fund, 
and the equally great need of protecting the policy-holder against forfeiture provisions 
in policies of insurance. It would seem that in the organization in question no such 
need existed. Without the need, the justification fails. Of course, such a conclusion 
cannot be universally applied. Each situation will determine its application, but as- 
suming the corporation to be imbued with the purpose of distributing medical service to 
those who need it —as distinguished from one obviously in the business to leech from 
the fund raised for such services—the emphasis is on the service, not on indemnity, and 
there would seem to be little reason to impose the rigid insurance requirements upon 
such activity. 

Whatever condemnation may have been heaped upon the corporations engaged in 
the wider distribution of medical services, courts always distinguish between the profit 
and the non-profit. It would seem that the most logical and justifiable basis of de- 
termination which the courts could follow would be a disregard of the fact that the 
agency or organization is incorporated. A far reaching social perspective as to whether 
the value gained compensates for the increased regulation necessary would also be of 
great value. 

It is certain that in America today, there are physicians and surgeons without 
patients, and prospective patients without adequate means of securing the medical at- 
tention which they need. It seems that there might be greater gain in society if these 
physicians and patients were brought together, whether the means discussed herein 
are found to be worthy of furtherance or not. Certain it is, that to the physician with- 
out patients and to the sick without medical care, the means is not so important as the 
rs: taking into account of course the fact that the public policy must be guarded at 

times. 

If the present available forms of legal organization are inadequate to this end, it 
is certainly a proper field for remedial legislation. Such legislation would indeed be 
a boon to the supporters of such medical service distribution, and would give definite 
rules and regulations upon which to base their future activity. 
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With the many changes we have had 
among the bar over the state this fall I 
thought some few of you might write in 
and tell me about some of them, but nary 
a word. Better get busy, those who know 
any news, and send it in to me. 1 have 
been up in Nebraska for the past thirty 
days, hence the news items will be scarce. 

Tom Lysaught, formerly in the vehicle 
department at Topeka, is now back in the 
office of George Gard, in Kansas City, 
Kansas. 

Tom VanCleave married Miss Caroline 
Brink of Kansas City, Mo. I understand 
the honeymoon is over and Tom is back 
on the job. We hope he had a nice trip 
and wish him well. 

Noonie Snyder is, and has been, Judge 
Pro Tem of Division No. 4, Kansas City, 
Kansas, owing to the illness of Judge Miller. 
I was in his court room several days a 
and in all fairness to Noonie he inly 
has a judicial bearing, and adds something 
to the job. 

John Cunnin has formed a part- 
nership with Rufe Emery, under the name 
of Emery and Cunningham, at Seneca. 

Jimmy Dye has left Ottawa and is now 
on the legal staff of the tax commission, at 
Topeka. I asked Jim how he liked the 
change—his reply was “fine, maybe I'll 
learn something.” 

John Davis and Jim Porter have joined 
forces with the firm of Lillard, Edison & 


Lewis, all of Topeka, and have remodeled 
the old office to make room for John and 
Jim. Looks better and bigger and all seem 
to be happy with the change. Incidentally 
Tom Lillard took an extended vacation 
this year in California, on account of an 
illness. The last report I have was that he 
was back and feeling fine. 


Fred Rooney graduated in June and has 
gone down to the New England Bidg,, 
and into the office with Charley Rooney 
and John Lewis. Charley is his uncle. 

Addington and Jones, of Topeka, have 
taken in Ed McCullough, who, I under- 
stand, is a this year’s graduate. 

Bill Reese, other than opening an office 
in the New England Bldg., quite recently 
got himself married at the same time. 
Looks to me like he meant business all the 
way around. 

Mark Garlinghouse has taken over a 
place in the Department of Inspection and 
Registration under the Tax Commission. 
This, I understand, is the younger brother 
of Wendell, who is with the firm of Raines, 
Glenn & Garlinghouse. 

Sylvan Brunner got himself all married 
the other day and went to the Hawaiian 
Islands on a honeymoon. The last re- 
port I had, he was doing the Islands in a 
big way. By now he must be home. 

Tony Immuel is the most recent addi- 
tion in the tax department's legal staff. 
Looks like a good boy for the job, and the 
job ought to be good for the boy, so they 
both should fare well. 

Erk Wyman and Jeff Robertson have 
gotten settled in their newly equipped of- 
fices over on Eighth and Harrison. Erk 
is chairman of the Comp. Com. and Jeff 
is Labor Commissioner. 

Tudor Hampton seems to be engrossed in 
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Great Bend, has his own office and reports 
business. Great Bend is a good town 
and Tudor ought to get along. 

Herb Deitz and Clyde Allphin have 
moved into a new office under the bank. 
They both like the arrangement very much, 
except that Herb is called out of the office 
rather frequently to attend to what seems 
to be rather important business at Russell. 
Luckily for Herb the distance is not great. 

John F. Stoskopp has located at Hoising- 
ton. Seems to have taken over after John 
Henry Lewis moved to Great Bend to enter 

of Russel, Lewis & Obee. The 


oung 
discussed, the J. P. awarded a damage of 
$8.25, being, in his judgment, a fair price 
for an old mattress. 


Jim Greenleaf and John Brandon, of Mc- 


& 
ti 
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erine says not only does she have to run 
the office, but the laundry as well. 

Don Sheaffer took over the office former- 
ly occupied by Judge Fulton, moved his 
establishment up in a front location, same 
building, same floor, but new office. Charlie 
Raugh and Al Teed both have private of- 
fices. Don says just more overhead, more 
room for books, and between me and the 
landlord the move may not have been so 
smart. 

Frank O’Brien has gotten back to the 
old home town of Fort Scott, with a new 
front office all dressed up like only Frank 
can dress them. I stuck out my neck and 
asked him how business was. He looked 
at me rather quizically and replied with 
some degree of amazement, “Why speak 
so flippantly of the long since departed.” 
Frank always has the answer. 

Ernie Blincoe did about as Frank O’Brien 
did, came home, too, and is getting back 
into the harness, re-establishing his office 
after an absence of eight years on the P. 
S.C. I know Fort Scott will be glad to see 
both the boys come back. 

From all that I hear, Bourbon county 
will have another free-for-all on the matter 
of District Judge. Harry Blaker, of Pleas- 
anton, Harry Fisher, Frank O’Brien and 
Ernie Blincoe all mentioned as probable 
candidates. 

Doug Hudson has a second son in with 
him now, looks it might be Hudson, Hud- 
son & Hudson, to quote Brook Stewart, the 
spark plug of the office, “looks like an- 
other Hudson in the law business and an- 
other boss for me.” 

Barney Sheridan and Doug Hudson met 
Dean and Mrs. Moreau in Kansas City at 
the Muehlebach Hotel. Dean and Mrs. 
Moreau were up on a visit, while Barney 
and Doug were there on business. After 
the visit was over and the business was 
disposed of somebody suggested dinner in 
the grill, anyhow Barney and Doug had 
a whale of a time and a wonderful eve- 
ning. 

William C. Karnazes has opened an of- 
fice in Kansas City, Kansas. The Wyan- 
dotte County Bar extends greetings and we 
all hope he gets along well. This goes as 
well for Harry S. Deutch. 

Billy Hampton has opened an office at 
Pratt. Harold Cook has taken a place 
with Sheffer & Cunningham, of Wichita. 
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Charles Joseph, Jr., has opened an office at 
Potwin, Lawrence E. Christensen has gone 
to Winfield, James W. Putnam is now lo- 
cated at Emporia, James Williams has 
opened his office at Dodge City, and this 
seems to be about all the dope I have on 
the last class emanating from K. U. 

Herman Smith has gone in with Adams 
& Jones, as has Harlan Bond gone in with 
Fred Aley, all of Wichita. 

Les Goodell, Bud Casey, and Charley 
Rooney all “went a-fishing.” Like most 
land lubbers they didn’t know the boat 
would ship water if they stood up, and 
didn’t know the boat would sink if it did. 
Seems the boat did both. Charlie Rooney 
couldn’t swim, but luckily he took along 
a kapok pillow and when the boat went 
under, Charlie launched his kapok pillow, 
and, with the aid of an oar, reached shore 
safely. I understand no fish were caught, 
but all had a good swim. 

Doug Hudson, Bob Webb, A. B. Keller, 
along with Duke Meyers and wife, at- 
tended the International Association of In- 
surance Council at Hot Springs, Va. The 
Kansas group was enjoying the convention 
and all that goes with it, to the utmost, 
until Pat Patterson, our genial editor, dis- 
rupted the proceedings with an insistent 
demand for a bath. Of course Pat knows 
what he wants, but all conventions I ever 
attended, nobody had time to take a bath, 
and then again why should one want a 
room with a bath at Hot Springs? 

Dick McEntire, of Clausen & McEntire, 
is now over with Harold Medill and Jack 
Jones, as attorneys for the Corporation 
Commission. Dick likes his new job. 

John Foulks has moved from Ness City 
to Atchison, and taken over the office of 
Z. E. Jackson, who died in the spring. John 
confides he had taken in $5.00 cash, put 
$60.00 in charges on the books, and had 
gotten three lawsuits and a wife, all within 
thirty days. Looks like the boys from west- 
ern Kansas have to come back occasionally 
to show us how to do things. 

I understand Judge W. S. Langmade, of 
Oberlin, has been very ill but is out again 
mow, and at the office with the usual 
regularity. 

Corwin Spencer graduated this year and 
has gone back to hold down the old Spenc- 
er and Jensen office at Oakley. Judge 
Spencer is still on the bench in that dis- 
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trict and Jay Jensen has about transferred 
his affections to Hays. Jay met with quite 
a serious accident. He was in Topeka and 
had to be in Hays the next morning, 
Missed his train and hired an automobile 
with a driver to drive him out. They drove 
all night and about daylight, just getting 
into Hays, a car from the west, apparently 
blinded by the sun’s rays, got on the wrong 
side of the road and hit them. Jay woke 
up in the hospital. This is back some 
ninety days ago, and I understand Jay is 
still on crutches, I haven’t seen him. 

John Boyle of Arkansas City reminded 
me of a promise I made him at Topeka, 
during the meeting of the State Bar, all of 
which proved to me that it works differ. 
ently on different people. John remem- 
bered it, and I didn’t. 

Charlie Boyle has moved out of the of- 
fices of Jerry Driscoll. Went across the 
street and opened up an office of his own. 
Jerry spends quite a little time at Topeka, 
he being one of the Highway Commis- 
sioners. This of course leaves Harold Mc- 
Combs to stay home and sit on the lid. He 
is Jerry’s right hand man. 

I haven’t seen Ray McCombs recently, 
but his brother Harold, at Russell, tells me 
he is still county attorney, getting along 
very well. 

Ralph A. Rogers, of Lincoln, is a candi- 
date for presidency of the Young Republi- 
cans. The meeting is held at Topeka, Dec. 
first and second. He is at present state 
treasurer of the organization and hopes to 
go on up. 

Harlow King is now located at Minne- 
apolis with F. D. Boice, and from what he 
tells me, in six months has filed six cases in 
the district court. That is going some for 
a youngster. 

Horace Santry is with the N.Y.A. out 
of Salina. He hopes to get into an office 
within the near future, I understand, either 
in Salina or Ellsworth. I hope he opens 
and does well. 

Herb Wilson and C. B. Dodge, Jr., just 
moved into a new office. The walls are all 
knotty pine, with built-in book cases, fire 
places, and new furniture. It’s a darned 
nice-looking office. 

Lee Propp has just come down from 
Michigan, and has gone in the office with 
Branine & Branine, of Hutchinson. 





HasH—Country STYLE 


Gerald Stover, Bill Vernon, Frank Hodge 
and Clyde Raleigh have all helped cele- 
brate what the women folks call the 
“blessed event.” Looks like the law prac- 
tice in Hutchinson is conducive to produc- 
tivity and optimism, as well as large fam- 
ilies. 

Myron Steere has gone in with Bill Hess 
at Pratt, under the partnership name of 
Hess & Steere. 

Dave Wilson, of Meade, made a trip 
east the other day and told some one, who 
told me, that Merle Loughridge had gotten 
married. I saw Lock just prior to that and 
he didn’t tell me about it, but some times 
the girls forget to tell the boys and maybe 
Lock didn’t know about it. 

Judge Bill Skinner, of Stockton, was 
leaving for Utah on a deer hunt. I under- 
stand this is an annual pilgrimage and the 
Judge always comes back with his deer. 

Duffy Hindman said business was very 
quiet and slow but he still, between trips 
to the court house and interviews with cli- 
ents, didn’t have time to talk to me. I'd 
hate to try to get an interview with Duffy 
when business was good. 

Wayne McCaslin, of Stockton, got him- 
self all married a year ago. I just heard 
about it and perhaps there are some others, 
like myself, who had not heard of it, and 
this will serve due notice. 

Paul Ward, of Hays, has just been elected 
president of the Producer’s Oil Co. This 
I understand, keeps Paul busy about all 
the time, at the expense of the law prac- 
tice. 

Washburn College will hold an open re- 
ception on the night of November the 
third, for the alumni, in celebration of the 
new law building. The old Music Hall 
has been done over, with a new basement 
arranged to house the library, with all new 
steel shelving, and new lighting, takes on 
the appearance of an up-to-date plant and 
should be conducive to a large enrollment. 
To Dean Feezor and his faculty goes the 
honor for the new building. Those who 
cannot attend the reception are invited to 
visit the school any time when in Topeka. 
a my say-so, this boy Feezor is quite a 
ad. 

Bill Wagner, Jr., of Wakeeny, got him- 
self married the other day. I’ve been ex- 
pecting this, and wondered why it hadn’t 
happened sooner. 
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Lester Luther of Cimarron took the 
place in the District Attorney’s office left 
vacant by R. T. McCluggage. “Mac” is 
connected with the Associated Brewery 
Industry with headquarters at Wichita. 
Looks like both the boys have done well. 

Johnny Shamberg, I understand, is with 
Judge Huxman at Topeka. 

Phil Lewis and Jack Hunt, of Topeka, 
and Doc Hughes, of Manhattan, and their 
wives all attended the Junior Bar Confer- 
ence of the tenth circuit at the Broadmoor 
Hotel in Colorado Springs, Sept. 27. A 
big time was had by all. 

Chan Jarvis has resigned from the firm 
of McDermott, Jarvis & McDermott, and 
associated himself with S. C. Bloss and 
George T. McNeish. 

Clark Flemming of Erie has just dressed 
up a fine-looking office and reports July 
an excellent month. I hope they will all be 
as good as July was. 

Elmer Columbia, of Parsons, when I was 
there recently, was enjoying the gulf breezes 
at Houston, Texas. I remember the day I 
was in Parsons and hoped it was not as 
hot in Texas as it was in Parsons. 

Stuart McAllister, of Parsons, tells me 
about a lady coming into the office to in- 
quire about probating her deceased brother’s 
estate. She made it very plain he had noth- 
ing, but she thought she ought to be legal 
about it. Mac looked around and found 
$15,000 in cash. Looks like some people 
have all the luck. 

Edwin E. Pile has gone in with Roberts 
and Roberts of Winfield. This ought to be 
a good move for everybody concerned. 

Bill House is getting an office organized 
at Cedar Vale. 

Buzz Hill of Wamego and Bob Finley 
of Hiawatha are now brothers-in-law, Bob 
having married a sister of Mrs. Hill only 
recently. Atta-boy Bob, and congratula- 
tions, I mean congratulations if you can 
stand Buzz Hill. 

Shades of Kansas in 1880. Cow pony 
hitched to a rack on the shady side of a 
shanty office, a lawyer regaled in chaps, 
ten gallon hat and boots, picking away on 
a typewriter, while down the lane were a 
dozen corrals with milling cattle, shouting 
men and sweating ponies. The cattle were 
being loaded. Such was the setting in which 
I found Charlie Joseph, at Potwin, Kan., 
when I went to see him recently. 
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George Allison, to quote him, has taken 
in a couple of youngsters, namely Bart Car- 
rothers and Russ Anderson, to make a firm. 
Looks to me like the boys do the work and 
George the visiting, anyhow, that was the 
condition I found on my last call. 

Judge Joe Ralston has moved from Bur- 
lington to Emporia. I understand the Judge 
has bought a home and is now definitely 
settled in a good town. 

Tom Hampson has taken over part of 
the law library of the late John J. Jones, 
formerly of Chanute. Looks like Tom has 
as many books as he has clients—and this 
“ain’t no hay.” 

Ed Schroeter and Clara Melcher have 
taken over the A. M. French office at Con- 
cordia. Clara, by the way, is a bonded ab- 
stractor. Mr. French died some ninety 
days ago. 

Charlie Lowder got himself a job in Bill 
Drennan’s office in Kansas City, Kan., a 
wife, a dog, and an appointment as chair- 
man of the Legislative Committee of Kan- 
sas Associated Municipal Utilities, all with- 
in the space of a year. 

Owsley has been at Belleville in 
the office of Vance & Emery for about a 
year. I was in the other day and remem- 
bered I had not given Perry any write-up 
—this, he should have had some time ago. 

June Sheaffer has left Topeka and bought 
a Dr. Pepper plant at Chillicothe, Mo. We 
would say the new wrinkle is quite re- 
moved from the practice of law. 

Clayton Davis of Topeka spent a pleas- 
ant vacation at Grand Lake, Colorado. 
Got back in time to let John DuMars start 
for Lake Louise and Banff. Seems that 
John DuMars was gp 9 to run away 
from hay fever. It caught up with him 
when he got back—and oN 

Wallace Carpenter of Independence has 
left Chett Stevens and opened up an office 
of his own, over in the Bank of Commerce 

’ Bldg. 

Aubrey Neal and Ray Belt have gone to- 
gether, remodeling the old Welch & Knapp 
office into an up-town office with drapes, 
carpets, Venetian blinds. Looks like the 
boys were setting the style for law offices 
in Coffeyville. 

Lea Cushinberry of Medicine Lodge on 
my last visit there turned the tables. He 
sold me a bunch of law books. “Unusual 
to say the least.” 


Zach Wheat and Ray Eggleston have a 
neat little office on the ground floor, three 
nice rooms in a new building, and seem 
to be designed for what it is used. The 
boys are doing pretty well with it. 

Willis -McQueary and Ben Winchel are 
still batting a thousand down at Osawato- 
mie. 

W. E. Broady has come back to the old 
home after an absence of a great many 
years. As a young man Mr Broady had an 
office at Winfield before he went to Kings- 
ley. Seems he has a daughter in school at 
Winfield, and the “ole man” came along 
too. 

Bob Kaul, of Wamego, A oa himself all 
married; and everything the other day; 
took a trip to California, gone a month, 
back happy and with some bride. 

Chet Ingels, of Hiawatha, told me he 
was going to the World’s Fair in New 
York via New Orleans and Jacksonville, 
then up the coast. Reminds me of the 
lawyer who went to the Supreme Court 
via the Justice Court. When he got there 
he wasn’t sure it was worth it. 

Couple of the better lawyers at Garnett 
are in each other’s hair over the estate of a 
third lawyer who recently died. Nothing 


"new for one lawyer to fuss at his opponent, 


but it is something new for a lawyer to die 
and leave anything, particularly after he 
has known me these many years. 

My old friend, Ralph A. *phouts of Atchi- 
son, wrote to the A.B.A. meeting at Frisco. 
While there, was stricken with a stomach 
ailment—and died, in a Frisco hospital. 
John Buehler was appointed county at- 
torney, and is now occupying Ralph’s old 
office. This boy Buehler goes right along. 

Bill Scott has resurrected himself from 
the lost, strayed, or dead and gone back 
to the old home town of Herington, 
opened an office, says he is getting by in 
good shape, after an absence of some few 
years. 

Ed Bennett, District Judge of Marys 
ville, was holding the regular September 
term at Manhattan. Funny thing about 
Judge Bennett, when he comes to town, 
the boys all shut up shop, go to the court 
room and get the stuff disposed of, out of 
the way and through. The Riley county 
boys all like to see Ed come in—I like to 
see him myself, he is good company and a 
fine companion. 
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Otho Lomax, Matt Guilfoyle, Thornton 
Scott seemed to have the State Highway’s 
interest at heart—at any rate, John Lehman 
did not only lament, but rue the fact that 
in four years of practice this was the only 
time he was thrown out of court. Moral of 
that, John, “you can’t win them all—try 
a 


gain. 
Wint Smith back at his old post, head 
of the Highway Department’s legal staff. 
Made a lot of changes, got the boys ail 
any aed compe Aliana a 
before joins an army, or something 
and leaves Topeka. 

Scott Pfuetze and Bob Womer, got a 
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couple of new offices over a glass front 
store, on the main street in Manhattan. 
Good-ooking outfit, I hope it impresses 
the clients as favorably as it did me. 
Waldo Aiken left the highway depart- 
ment and is looking for a place to light 
and look for a shingle. I hope he finds one. 
Kingman county has undergone quite a 
revolution in the Bar Annals. Marion 


Flick left S. S. Alexander, got himself 
elected County Attorney. Woody Morris, 
late of the Highway Legal Dept., has gone 
in with S. S. and Charlie Stewart left Le- 
oti, Kansas, and is now in with Paul 
Wunsch. The boys do move around. 
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FIRESIDE CHATS 


Conducted by 
GROVER PIERPONT 
of the 
18th Judicial District 























Are we coming into a new age in legal practice? Is the glorious era, with every man his own 
lawyer, and every man an expert via a complete set of forms furnished by the local printer, on the 
way out? 


oo 


Certainly we have, here in the middle west, lived in a cycle of printed forms. Forms printed by 
thousands for deeds and mortgages, court bonds, journal entries, and motions of all kinds. One lawyer 
even had a mimeographed copy, turned out by hundreds, for temporary alimony and child support 
in divorce cases. A similar form of petition was used in the famous “wheat growers” cases, where 
actions were filed by the score. 





> 





Now since our Supreme Court has defined “practice of law” the non-lawyer has little use for forms. 


oO 





So Judge Heidebrecht of the McPherson county probate court pioneers in an announcement that 
with inauguration of the new probate court code, printed forms are to be banished from his court and 
every lawyer and layman put on his own. Pity the poor lawyer who has relied on the walking stick 
of the printed form. 





oO 


Says Attorney L. H. Ruppenthal of McPherson, chairman of the Public Relations committee, “I 
don’t know of any better way a local bar can increase its esteem in the eyes of thd public,” for de- 
serving poor are to have their matters cared for by lawyers without pay. 





vo 


One idea is that removal of forms will remove temptation of judges to practice law in their own 
courts. Another that it will end mistakes by persons not competent to handle legal matters. 


vo 





If the three-man court idea in Kansas depends on the bar for its support it is already doomed. 
You might think with the great fault-finding there has been with juries, the bar! would almost unan- 
imously support a change. Not so. The bar is just the opposite in its view. 





vo 


Wanting to find out if this twenty-five hundred-year-old idea had much ‘of a following a sort of 
Gallup poll was undertaken. Fifty letters were sent to as many lawyers, not over three to any letter 
of the alphabet and without regard to location except that Wichita was omitted, in which these ques- 
tions were asked: “Do you favor a three-man jury, consisting of a judge and two laymen in lieu of the 
present jury system? If so, why? If not, why not?” 





o 


Did you ever play handball? If so you know how quick the ball rebounds when you send it to 
the wall. Well, that’s about the way the letters began to come back. And the vote was in the ratio 
of five to one against the idea. 





Here are a few of them. Excuse me if yours is left out. 

OratHe—Rolla W. Coleman, a member of the state legislative council: “Three-fourths verdict 
would be better. The judge will dominate. As well dispense with juries altogether than the sug- 
gested plan.” 
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Garnett—Charles Howerton, county attorney: “It is my opinion that such a jury might be ap- 
plied to civil cases in the Justice courts (my italics) where a jury is not called many times because of 
expense, and in many cases trial before such a jury would result in both litigants being better satisfied. 
However, I do not favor such a jury for District court or criminal cases because I think the time honored 
pos | has become a settled fact in the minds of the people and such a change would cause much 
dissatisfaction . . .” 





0 


Sepan—R. O. Robbins, representative from 4gth district: “No, I think the present system is satis- 
factory. It is an old, well tried institution and I believe as good as anything we can get. The three- 
man jury would open the door to a good many evils.” 





oO 


Co.umsus—Dale M. Maxwell: “Two bums are as bad as twelve. The jury system will merit its 
ill repute only so long as the educated and conscientious shirk jury duty.” 





=“ 


Arkansas Crry—E. K. Childers: “‘No. Number is so small as to be too easily tampered with. I do 
favor the three-fourths verdict in civil cases.” 


o 


Now from the bench. Judge Tom Kennett: “Yes. It would save time and expedite settlement of 
difficulties thus avoiding considerable criticism of the law’s delays by laymen.” 








Analized, what are the answers? Too much power in the judge. The same problems in getting 
jurors to serve. The jury system has been tried, is safe and should be kept. Openness to corruption. 
What do you suggest, you who have been complaining about jurors? And just why is it that we cannot 
have the three-fourths verdict in civil cases? 





o 


Quote from the Judicial Council bulletin of December, 1932: “We understand the principal pur- 
pose of the parole law is to enable the paroled person to establish himself in industry and good 
citizenship, and to assist him in, doing so. These purposes are lost when there is no supervision, and 
are partially lost when that is imperfectly done.” What is Kansas doing with regard to the parole of 
many, many hundreds released by District and lower courts? 





Did you ever hear this at the beginning of an afternoon session of court? Question: “Your name 
is B. W. Jones?” Answer: “Yes, I haven’t changed it.” Question: “You are the same Jones who was 
testifying when court recessed at noon?” Answer: “I hope so.” (Daggers at lawyer while witness looks 
around in amazement and contempt.) Witness feels silly, lawyer appears silly and the jury titters. Why 
not something like this? Question: “Now, Mr. Jones, at recess you were testifying about this contract, 
may I ask,” and then the question. Jones knows he’s the same witness, the lawyer knows it. So do 
the judge and jury and opposing counsel suspects it. Why not get started off with good grace? It’s 
too late for the old lawyer to change, but you of the younger generation can start right. 





While we are on this line, what about “over-objection.” It may be that opposing counsel is doing 
outrageous things and you should keep objecting. Sometimes the judge dislikes to see so much im- 
material evidence going to the jury. Or perhaps its irrelevant, there’s a difference, you know. Shouldn't 
we learn to make our objections count? Count at least two ways: keep out improper and damaging 
evidence, and by proper objection sustained by the court let the jury know that as trial lawyers we 
know our business. Some little matters do not hurt you. But you may irritate the jurors by continual 
objections. Or by frequent objections, which you know will be overruled, prejudice your cause with 
the jury. To be wise is not always profitable. 





Prof. Page, under whom I learned some little of contracts, wills and real property, was said to 
hold the record of never having won a case before a jury and never having lost one in the Supreme 
Court of Ohio. Well, he wrote law books and knew more law per each pound of his one hundred 
and twenty-five pounds than any other man I ever met but he couldn’t try a jury case. He just knew 
too much and had too ready a tongue. Incidentally, he was the only professor I ever was afraid of. 


a4 


The trial lawyer who succeeds today is a different kind of a trial lawyer than the leader of fifty 
or even twenty-five years ago. No longer is it good practice to talk loud enough to disturb the rest of 
the court house and nearby business places. Short, well-reasoned presentations by way of argument is 
what appeals to the average juryman. The Supreme court thinks thirty minutes is the proper amount 
of time; the great Roman courts fixed twenty minutes as a limit; most lawyers run out of legitimate 
argument in less than a half hour. 

















Character Witnesses 
for the 


UNITED STATES CODE ANNOTATED 


© are legion 
© their standing unquestioned 
© their domiciles everywhere 


Thousands of lawyers and judges over the entire 


country have voluntarily testified that U.S.C. A. 
is noted for its Accuracy—Completeness and Prompt- 


ness of Service. 


The text and arrangement of the U.S.C. A. being identi- 
cal with the Official U.S. Code automatically makes a 
citation to one a citation to the other. 


Ask for further particulars 


West Pus.isuinc Co. Epwarp THompson Co. 
St. Paul, Minn. Brooklyn, N. Y. 














We don’t have a doormat 


with “WELCOME?” on it... 


. . - « BUT EVERYTHING ABOUT THE LASSEN IS 
PLANNED TO MAKE YOU FEEL AT HOME! 





© Comfortable Rooms 
© Friendly Service 
© Real Hospitality 
© Appetizing Food 


Convenient Location 
in the Center of 
Downtown Wichita* 


*2 Blocks from the 
Federal Building 


3 Blocks from the 
Court House 











You'll enjoy your every meal in 
THE BEAUTIFUL COFFEE SHOP 


“Famous For Its Food” 


HOTEL LASSEN 


“Wichita’s Best Address” 


Henry J. Hayn, Manager 
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HOW THE courts Use A.L.R. 
No. 3—A FOUR WAY USE 


The following extract from the recent case of Bradley v. Chickasha Oil Co., 
Okla. 84 P. (2d) 629, demonstrates a variety of uses of AMERICAN LAW 
REPORTS ANNOTATED. The court had before it the effect of improper 
license on a truck in an accident suit. 


l. Fer the Gen- ‘‘As stated in the annotation in 16 A.L.R. 1108, 1117, it 
eral Rule is a well-established rule of law that one who does an 
unlawful act is not thereby placed outside the protection 
of the laws, but that, to have this effect, the unlawful act 
must have some causal connection with the injury com- 
plained of. . . . By the weight of authority it is held that 
the fact that a motor vehicle, or the driver of such vehicle, 
Was not licensed, as required by statute, will not charge 
the owner or operator with liability for injury or damage 
caused by its operation on the highway, where the failure 
to obtain a license had no causal connection with the injury 
or damage. 


Il. Evaluating “, , . Although the Massachusetts court held in McDonald 
Case Law v. Dundon, 242 Mass. 229, 136 N. E. 264, 26 A.L.R. 1243, 
that a dealer who loaned his license plates to enable the 
borrower to move the latter’s car from one town to another 
was personally liable for injuries caused by him on the 
il. Collecting highway, the annotation following the case, 26 A.L.R. 1246 
Authorities correctly observes that while that decision is good law in 
Massachusetts, it probably would not be followed in other 
jurisdictions which adhere to the general rule. . . . See 
also, annotations at 35 A.L.R. 62, 68; 43 A.L.R. 1153; 
54 A.L.R. 374; 100 A.L.R. 920, 926; 111 A.L.R. 1258, 
IV. Lecal Law 1266. . . . In Maryland Refining Co. v. Duffy, 95 Okla. 
Finder 16, 220 P. 846, 35 A.L.R. 52, we followed the general rule 

to the effect that violation of a statute .. .” 


This demonstrates some of the uses of A.L.R. by the courts of last resort. 
Incidentally on one-half page of this opinion there appear ten distinct referen- 
ces to A.L.R.—what a tribute to the usefulness of a publication! 


x * 


For information write 
THE LAWYERS CO-OPERATIVE PUBLISHING CO. :-: Rochester, N. Y. 
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HE men who aided Alexander 
‘i. Graham Bell in the invention of 
the telephone are perpetuated today 
in many of the policies, and even in 
the form of organization, of your tele- 
phone service. 


Things “or 


Bz. himself, the young inventor... 
you may today his place is taken by Bell Tele- 
phone Laboratories, with its countless 
improvements to the telephone art. 


not know... oS 


Tomas A. Watson, making with his 
about your own hands the first telephones . . . to- 
day his place is filled by the great 
shops of Western Electric Co., which 


Telephone supplies at a saving the materials 


needed in the Bell System. 


e yer? 
Garpmvzz G. Hussarp, first business 
adviser of the infant telephone indus- 
try...and today the American Tele- 
phone and Telegraph Co., parent 
organization of the Bell System... 
whose staff members develop more 
economical operating methods for the 
24 Bell associated companies... whose 
financing facilities make available at a 
saving, funds tor necessary extensions 
to t-lephone lines and equipment. 


In an undertaking planned like the 
telephone service for the long pull, 
what is best for the telephone user be- 
comes in theend the course that should 
bring the surer, more enduring success. 
For more than 50 years, the savings 
from the specialized telephone organ- 
ization these men created have 
gone to give good telephone 
service at fair cost to the user. 


SOUTMWESTERN BELL TELEPHONE COMPANY 
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Why 
Do It the 
Hard Way... ? 


@ There’s an easier way to do everything. And one way 
of making your work easier is to have proper light. 


@ You'll find that good light lets you see easier and cuts 
down on eyestrain and resulting fatigue. With your mind 
cleared of eyestrain fatigue, you can absorb information 
more rapidly, be less likely to make mistakes, and have 
less trouble from the headaches and jumpy nerves so 
often caused by eyestrain. 


@ The same advantages go to your office employees, too. 
Better light helps them to speed up their work with 
fewer mistakes. 


@ You'll find that good lighting makes a fine impression 
on your clients, too, for good lighting is an advertising 
as well as a physiological aid. 


@ Why not call for a K.G. & E. representative? He'll 
give your office a lighting survey and give you complete 
information on what good lighting will do for you. 
There’s no charge or obligation for this service. 


KANSAS 3 ELECTRIC COMPANY 
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Write 
To Us For 


This Booklet 


If you want to combine the utmost in speed and 
accuracy—this booklet was written for you. 


It describes a service which not only considers your 
convenience but which combines simplicity with 
utility. 

It explains why Shepard's is so dependable that 
every good law library and law office consider it 
indispensable. 


It shows you how this service will meet your require- 
ments—regardless of how exacting you may be— 
and the economical way in which it is kept up to 
date. 





The Frank Shepard Company 
76-88 Lafayette Street, New York 


Please send me a complimentary copy of “How To Use Shepard's 
Citations”. 
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The Whole Cost of Cooking 
Now Lowered by Modern 


GAS RANGES 


It’s true! A modern Gas Range 
makes possible remarkable sav- 
ings . . . actually helps pay for 
itself. See how: 


1. Food goes farther. Waterless 
cooking on new speed-to-simmer 
burners prevents vegetables being 
‘‘boiled away’’—saves healthful 
vitamins. New low temperature 
ovens reduce meat shrinkage — 
make inexpensive cuts déliciously 
tender. 


2. Fuel costs are less. New econ- 
omy top burners are designed to 
cook with less gas. More efficient 
oven and broiled burners effect 
new savings. Scientific insulation 
reduces heat waste from oven and 
broiler. 


3. No costly repairs. The Modern 
Gas Range has no complicated 
gadgets to get out of order. Your 
range will keep its beauty and 
usefulness for years. 





x* * 


You Get All These Advanced Range 
Features Only With Gas/ 


Click simmer burner - Automatic lighting - Giant burner 
New type top burners - Smokeless broiler - Heat control 
Precision oven - Scientific insulation 


x*rk* 


Stop in and see the New Gas Ranges at our showroom or your Gas ap- 

pliance dealer’s. They are the most beautiful ever designed—as well as 

easier and thriftier than ever to use. Examine the special time-saving 

features. Find out how little it costs to own one of these up-to-the-minute 
Ranges. Now is the time. ‘‘Go modern’’ with Gas. 


THE GAS SERVICE COMPANY 


@ A CITIES SERVICE COMPANY @ 
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Wichita’s Headquarters 


— For — 
MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features That Prove the Allis Was 
“Built for You to Enjoy” 


Kansas’ Tallest Building 
350 Fire-Proof Rooms 

11 Floors Air-Conditioned 
Ceiling Fans in Every Room 
Two-Channel Radio 
Circulating Ice Water 
Complete Electrical Outlets 
Showers Over All Baths 
Bed Reading Lamps 
Complete Banquet Facilities 
Beauty and Barber Shop 
Kit Kat Coffee Shop and Pup Lunch 


It Costs No More to Stay at the Best 


The ALLIS 


A FRIENDLY HOTEL 


BARNEY L. ALLIS, President FRANK L. RIPPLE, Manager 
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IMPORTANT—KEEP THIS AD 


COMPLETE Fy laa BIND we JOURNAL 








SCHEDULE. 


erage A New Statement of AOLIs Full Cloth, per Volume_____._. $2.25 
Twe to eee“ 1.50 | Full Buckram, per Volume---_.. 2.75 


Four or More Sets, each.__.._- 1.25 | Full Leather, per Volume_--.... 4.76 


THE WICHITA EAGLE PRESS @ Wichita 














NATURAL PREFERENCE 


* 
is given the advertisers in The Journal by the attorneys of Kansas. 


Low yearly rates make The Journal a profitable medium for all 
who solicit the patronage of Kansas attorneys. 
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The Journal Publication Office 


319 South Market Wichita, Kansas 
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